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CASES IN EaUITY 
ARGUED AND DETERMINED 



lit THK 
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AT RALEIGH. 



DEOBMBBR TERM, 1852. 



MA.RT GARNER agtnntt HENRY GARNER, ADM'R. 

Where a husbend executed a deed, intending thereby- to aeeore certain property to hit 
*wile and her children by him— he haying theretofore prorided Sor hii other children 
by a prior marriage ; and he afterwards, and until his death, recognized said deed as 
pasalng the property, as he intended, though the same (being made directlj to the wife) 
was insufficient for the purpose :—Hdd, that these circumstances oonstitnte a merito' 
rious consideration, by which a Court of Equity will hold the husband's represeatatiTe 
a trustee for the widow. 

(The case oiHunUey y. HunUiy, 8 Ire. Eq., 260, cited and approved.) 

Cause removed by consent from the Court of Equity for North- 
ampton County, at the FallTerm, 1862. 

The bill was filed by jfexy Gamer, widow of John. Gamer, 
against the defendant as his administrator ; and the following are 
substantially the facts of the case, as set forth by the bill, and ad- 
mitted by the answer : The plaintiff intermanried with defend** 
ant's intestate, in 1825, she being then a widow with two chil- 
dren, and owning, among other personal estate, four slaves-^Yincy, 
EUick, 9ucky and Hannah; and he being a widower with eight 
children, and possessed of a considerable estate real and personal. 
The parties had issue^ by their marriage, three children; and the 
said John Gamer, being a man of imprudent habits, and having 
from time to time made advancements to his children by his forai- 
1 
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er marriage^ was minded to make provision also for the plaintiff 
and her three children by him. Accordingly, on 6th January, 
1831, he procured one William Moody (since dead) to prepare a 
deed conveying certain slaves, and other property set out therein, 
for the benefit of the plaintiff and their three children, to be kept 
together until &c., *' and the property to be in the hands of Wil- 
liam Moody, as trustee, to act as he may think best with." Af- 
ter directing how the land and slaves shall be divided among said 
children, he provides for the plaintiff as follows : <^ I give unto 
my wife, Mary Gamer, all the right, title and interest of the ne- 
groes belonging to her before I married her, to wit, Yincy, &c., 
to her, her heirs and assigns forever." '^The purpose of this deed 
was to secure the slaves to the separate and exclusive use of the 
plaintiff; and from the date thereof, the slaves were considered 
and treated as hers absolutely. John Gainer died intestate in 
1839, from which time the plaintiff had been in the undisturBed 
possession of said slaves and their increase, until September Term, 
1862, of Northampton County Court, when the defendant took 
out letters of administration on his estate, and claimed the slaves. 
The prayer of the bill is, that he be restrained from taking the 
property, and decreed to execute a legal conveyance therefor to 
ihe plaintiff. It is admitted by the defendant that he has assets 
sufficient to pay the debts of his intestate, independent of the 
property conveyed to the plaintiff; but he insists in his answer^ 
that there is no sufficient consideration to enforce the agreement 
between the plaintiff and his intestate. 

Bragg f for the plaintiff. The, {teitiff is entitled to relief on 
two grounds. 1st. The provision, was intended for the sole and 
separate use of the wife, and the property to be conveyed to 
Moody the trustee; but the deed being inartificially drawn, did 
not convey the property to him. 

2. Supposing this was not intended, this Court will sustain a con- 
veyance, under the drcumstances, to theVife, (though void at 
law,) by declaring the husband or his representative a trustee for 
the wife. (Atherly on Mar. Set. 331 ; Kee v. Vaper, 2 Ire. Eq. 
563; Huntly v. HwUfyy 8 Ire. Eq. 260.) 

Barnes, owUra. Courts of Equity wiU not cany into specifie 
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execution any mere nude pactSy or voluntary agreements, not 
founded on some valuable or meritorious consideradon; nor be- 
tween parties sui Juris or competent to contract^ as infants and 
femes covert. (Story Eq., sec. 987.) In ElUs v. NimmOy 1 
Lloyd & Gould Rep. 333, Cond. E. Ch. Rep. 10 vol., 634, 
Ld. Chancellor Sugden advances the doctrine, that a post nup- 
tial agreement making provision for a child would be enforced as, 
being grounded on a meritorious consideration. In HoUowag v. 
Headingtony 8 Simons^ 326, V. Chancellor S. L. Shadwell says 
the question, though aigued with ability by Ld. Ch. Sugdan, 
should be carefully examined. See Story's Eq. (note to sec. 
793, page 103; also sec. 987 and note,) and 1 Dev. Eq. 186. 
If the English Courts enforce such considerations (which may be 
doubted,) it should not be the policy of our Courts, to follow their 
example^ for the reason that under our laws the wife is amply 
provided for — especially by recent legislation, extending her 
righiQ over her own property, and enlarging her share in her hus- 
band's estate, in the event of his dying without children. (Acte 
of 1848 & '62.) 

Battle, J. It has been long settled, that a husband may, af- 
ter marriage, make gifts or presents to his wife which will be sup- 
ported in equity, against himself and his representatives. Luca^ 
v. Lucas y 1 Atk. Rep. 270; Atherly on Mar. Set. 331. Mr. 
Adams, in his excellent treatise on the doctrine of Equity, classes 
meritorious or imperfect consideration under the head of <^ Juris- 
diction of the Courts of Equity^ in cases in which the courts of 
ordinary jurisdiction cannot er^orce a right." In discussing the 
subject, he says at page 97, ^^ the doctrine of meritorious consid*- 
eratioix originates in the distinction between the three classes of 
consideration on which promises may be based^ viz. valuable 
consideration^ the performance of a moral duty, and mere volun- 
tary bounty. The first of these clasBes^ alone, entities the pro- 
misee to enforce his claim against an unwilling promisor; the 
third is^ for all legal purposes, a mere nullity until actual per- 
formance of the promise. The second or intermediate class is 
termed meritorious^ and is coa6ned to the three duties of charity, 
of pajnneiit of crecUtors^ and ci maintaining a wife and chil- 
dren." 
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^^ Considerations of this imperfect class are not distinguished at 
law from mere voluntary bounty^ but are, to a modified extent^ 
recognized in equity. And the doctrine with respect to them is, 
that aUhough a promise, made without a valuable consideration, 
cannot be enforced against the promisor, or against any one in 
whose favor he has altered his intentions, yet if an intended gift 
or meritorious consideration be imperfectly executed, and if the 
intention remains unaltered at the death of the donor, there is an 
equity to enforce it in favor of his intention, against persons claim" 
ing by operation of law, without an equally meritorious claim." 

The doctrine, thus clearly and explicitly stated, is so directly ap- 
plicable to this case, that it saves us the necessity of further inves- 
tigation. The wife was certainly an object of meritorious con- 
sideration ; the gift of the slaves, by the deed executed by the 
liusband, was imperfect ; the intention of the donor remained un- 
altered at his death ; and the gift is sought to be enforced against 
persons, to wit, his children claiming by operation of law, witl)- 
out an equally meritorious claim, because those by a former mar- 
riage had been advanced by their father in his lifetime, and those 
by her^vere provided for in the same deed. The case of HoUo- 
way v. Headington, 8 Simons Rep. 324, (11 Con. En. Chan. 
Rep. 459), decided by Vice Chancellor Shad well, to which we 
are referred by the defendant's counsel, does not militate against 
this principle. In that case, by a vohmtary settlement, a hus- 
band and wife assigned all the property to which his wife then 
was, or which she or her husband in her right, might become en- 
titled to, in trust to the wife for life, for the husband for life, and 
for the cliildren of the wife Uving at her death, whether begotten 
by her then or any future husband. The Court refused to give 
effect to it, because it was vague and unreasonable ; and because 
it might) in a certain contingency, if sustained, give the whole of 
the wife's fortune, not to her grandchildren by her husband, but 
to a child of a future husband. In the case before us, on the 
contrary, the intended settlement is certain and reasonable — a pro- 
vision made by a husband for his wife after his children had al- 
ready been provided for. The case of Hmtthf v. Huntbfy 8 Ire. 
Eq. Rep. 250, decides that though a deed from a husband to his 
wife for slaves cannot have the effect of vesting a title in her, yet 
. it amounts to a declaration of trust in her favor. 
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The defendant must be declared a trustee for the plaintiff, and 
must execute a deed to be approved by the Clerk, by which the 
legal title of the slaves in controversy, with their increase, if any, 
shall be conveyed absolutely to her. 

Per Curiam. -Decreed accordingly. 



JONATHAN S. TAYLOE AND ANOTHER, EX'RS., &c., ogamBt MARY E. 
BOND AND OTHERS. 

The joriidietion of • Court of Equity is limited to such matters, in the construction of 
wills, as are necessary for its present action, and in which it may enter a decree, or a 
direction in the nature of a decree. 

To giTe jurisdiction, there must be some existing rights to be acted upon ; and the Court 
will not advise as to the future or contingent rights of legatees, nor as to the past or 
future conduct of executors. 

Where a testator, by his will, gare his wife all the personal property he acquired by the 
marriage with her, which should be a part of iiis estate at the time of his death, but 
after making his will, sold one of the slarcs so acquired, and took bonds for the price :^ 
Held, thgt this portion of the leg^acy was adeemed by tnc sale. 

Where a father gives to two of his sons land, to be vdued and brought into hoiekpot at 
the final division of his estate, but directs that the sum of $1,5U0 shall be deducted 
from the valuation, by way of satisfying a debt which he owed them, at hu death : — 
Hddr that the ^1,600 drew interest until the time the sons were put in possession of 
the land. 

Where general words of description are used in a will, they refer to the time of the tes- 
tator's death ; but^hero particular words are used, identifying the person or thin^, 
they refer to the time of writing the will. 

Where a testator gives the residue of his personal estate to his wife and six of his children, 
and sets forth that four of the children have been advanced in certain specific amounts, 
and provides that the benefit of this clause shall not extend to such of the children as do 
not bring their advancements into account ; and in a subsequent clause, gives to his 
wile one-seventh part of the residue, in case all the children account for their advance- 
ments — ooe-sixth part, in case one refuses, and so on : — HeU, that if all account, th* 
wife's share is to be ascertained, by adding the advancements to the value of the est:^te 
in hand, and dividing by seven, so as to give her the henefit thereof. 

As a general rale, the growing crop goes to the devisee; yet where there is an express or 
implied disposition of it otherwise, it goes to the executors. 

In a devise to A. for life, and at her death to go to such child or children as the hat had 
by me, who may then be living : — Hdd, that the words ** has had by me " refer to the 
time of her death, and that a child born after the writing of the will is provided for, and 
does not come within the meaning of the Act of Assembly. 

Where personal property, slaves excepted, is given to one for life, with remainder over, 
the tenant for life is entitled to the use of the specific property and to the increase. 
But where, by the residuary clause, a mixed fund is given to pne for life, remainder 
over, it is the duty of the executor to sell the whole, pay the^ life tenant the interval, 
and keep the principal money for the benefit of the remainderman. 
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(The eatef of Smiih T. Bmrnm, 2 Der. Eq. 420— PMr«m ▼. Jbylor, 4 Der. & Bai., 60 
^ronAooft V. Vanlufok, 9 Ire. Eq., $81, and Joiu$ t. fi^iminona, 7 lie. Eq., 178, died 
and approved.) 

Cause removed from the Court of Equity of Bertie County, at 
the Spring Term, 1852. 

Lewis Bond died in June, 1851, leaving a will, in which he 
bequeatlied as follows* : — 

1. " I give, devise and bequeath to my wife, Mary E. Bond, 
her heirs and assigns forever, all the estate and property of every 
Idnd, real, personal and mixed, which I have acquired or may 
acquire by ray marriage with her, and which shall belong to, or 
be a part of my estate at the time of my death. My estate is not 
however to be held liable for any income, rents, profits, or inter- 
est, arising or accruing from the estate or property above mention- 
ed, between the time of my marriage with my said wife, Mary E. 
Bond, and the time of my deadi. I also give to my said wife, 
Mary E. Bond, her heirs and assigns forever, all and every part 
of the furniture, purchased on our marriage, known as our ^ new 
furniture,' except one carpet. There being two new carpets, she 
is to take but one of tlfem, and is to have her choice. No part of 
the foregoing estate or property is to contribute any thing to the 
payment of my debts, or the charge of supporting my sister, 
Mary Ajshbum, hereinafter piovided for. My other property, or 
in other words, my property derived otherwise than by my said 
marriage with my wife, Mary E. Bond, is, I think, sufficient to 
pay said debts and answer said charge, and must first be taken. 

2. " I give and bequeath to Dr. John T. Rascoe, his heirs and 
assigns for ever, my negro boy named Logan. 

3. " All the rest, residue and remainder of my estate and pro- 
perty of every kind, whether real, personal or mixed, whether in 

^possession or action, I give, devise and bequeath to my executors, 
in special trust and confidence, that they will comply with my 
wishes, as stated in the following clause of this my last will and 
testament. 

4. " I wish all my just debts paid, to which end my executors 
are directed to seU, eitlier publicly or privately, that part of the 
land which Ipurchased at tne sale of George Oudaw's land by 
tlie Court of Equity^ which lies north and east of the old road. I 
suppose the quantity to be sold will be betweem three and four 
hundred acres. My executors may also either sell enough of tlie 
personal property so conveyed to tliem, in the tlxird clause of this 



* At the suggestion of the Judges, the will is copied entire. 
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will, to finish and complete the payment of the debts unpaid, af* 
ier the application of the money nused from the sale of said land ; 
or they may keep the whole of the property conveyed to them in 
the third clause together^ except the said land directed to be sold, 
until the rents and profits of the same shall dischai^ge my said 
remaining debts. In tliis matter, my executors have entire 
discretion. 

5. ^' Whatever plan they may adopt to pay my debts, my sis- 
ter, Mary Ashbum, is to receive from diem a comfortable support, 
from the said property so ^iven in the third clause, from and af- 
ter the day of my death, during her natural life. To which end, 
my said sister, Mary Ashbum, is to have an estate for her life in the 
tract of land on which I live, on the Indian-woods road, with the 
use, for her natural life, of a sufiiciency of household and kitchen 
furniture, of my stock of hogs, catile, sheep and horses, and of 
my negroes, to sqpport her. These articles are to be for her life 
only. Should my sister Mary, however, prefer it, she is to have 
the value, to be judged of by my executors, of her life estate in 
said land, which said amount is to be a charge upon said land in 
the the hands of a trustee hereinafter provided for, who shall hold 
said land as hereinafter directed. Should my sister Maiy also 
prefer it, she is to receive from my executors, instead of the ar- 
ticles of property of a personal kind herein given her for life, 
their equivalent; or, in other words, that vrhich my executors shall 
deem equal to the use of said articles for life, which amount they 
are to raise out of my personal property, so given them in the fore- 
going third clause. 

6. " After paying my debts and providing for my sister, as 
above, all the remaining property and estate of every kind men- 
tioned in the third clause of my will, whether real, personal or 
mixed, is to be held by them for the benefit of the following per- 
sons, subject to more particular directions in the 9th, the 10th, 
the 11th and the 12th clauses of this will, viz. : my wife, Mary 
E. Bond ; my son, William P. Bond ; my son, John T. Bond ; 
my daughter, Lucinda Wheeler, by means of a trustee herein- 
after to be provided for ; my daughter, Esther Sutton ; my son, 
Lewis Bond, and my son, James Bond. But the benefit of this 
sixth clause of my will is not to be had and enjoyed by any one 
of the above named seven legatees, until he or she shall account 
for the advancements which he or she has received from me; my 
object, design and wish being, that those of the above seven lega- 
tees who have been advanced, are to receive nothing until those 
of them who have not been advanced, shall receive enough to 
make them ^ual to those advanced respectively. And I hereby 
declare that I have advanced to my son, William P. Bond/ pro- 
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petty to the amount of eight thousand dpllars ; to my son^ John 
T. Bond, to the amomit of six thousand ddlais ; to my daughter, 
Esther Sutton, property to the amount of three thousand dollars, 
and to my daughter, Lucinda Wheeler, property to the amount 
of twenty-seven hundred dollars ; and that to my wife, Mary E. 
Bond, to my son, Lewis Bond, and my son, James Bond, I have 
made no advancements at all. I direct my executors to adopt 
the foregoing amounts of money, as the advancements to each of 
the said four legatees. I also direct my executors, that no inter- 
est is to be charged against the said four legatees, on the amounts 
of their said advancements, until the division in the seventh 
clause hereafter. The said four legatees are respectively to ac- 
count for their said advancements, before they receive any part of 
my estate, whether real or personal. Should any one or more of 
the said four legatees refuse t^ account, the others are to have the 
whole benefit of this clause of my will, in manner and form here- 
inafter provided for. 

7. " My executors are invested with a discretion to make tlie 
ultimate division contemplated by the sixth clause of my will, 
either at the death of my sister, Mary Ashbum, or at any time 
before that, or to have the share of any one laid oflf, at any time, 
upon his or her contributing rateably to the pa3maent of debts, 
and the charge of supporting my sister, Mary Ashbum. 

8. ^< I wish my executors to ascertain, by having the same es- 
timated, as soon after my death as they can conveniently, the va- 
lue of my estate of every kind, after taking out the property 
given my wife, Mary E. Bond, in the first clause of my will, the 
negro boy, given to Dr. John T. Rascoe, the debts which I owe 
and the probable charge of supporting my sister, Mary Ashbiun, 
for life. I wish them to value the real and persodal estate 
separately from each other. 

9. " The benefit in land which my sons, Lewis Bond and 
James Bond, are to receive under the said sixth clause of my 
will, I hereby designate more particularly, as follows: — they are 
to have, as tenants in common, my Turner tract of land of about 
three hundred and fourteen acres, on the east side of the pubUc 
road leading to Roanoke ; the Carter tract of land, containing 
three hundred acres ; the Roquist swamp land, purchased of 
Thomas Gilliam, containing about two hundred acres ; and the 
remainder of the Leggel tract, which remainder is about one hun- 
dred and fifty acres, alter taking off the portion hereinafter given 
to my daughter, Esther Sutton. The foregoing lands are to be 
valued. From that valuation the sum of fifteen hundred doUajra 
is to be deducted, as I shall owe my sons, Lewis Bond and 
James Bondj each the siun of seven hundred and fifty dollars at 
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my death, and they are to be considered as having received lands 
of the value of these lands, less tlie sum of fifteen hundred dollars. 
If either of my sons, James or Lewis, should die unmarried, and be- 
fore the age of twenty-one years, I give the share of the one dying, 
in the said four tracts of land, to all my children, equally to be di- 
vided, and their heirs and assigns forever, and this without r^ard 
to any advancements. And if both my sons, Lewis and James, 
should die under twenty-one and ^married, then I give the 
whole of the said lands to all my children, their heirs and assigns 
forever, as above. Upon the arrival of either of my sons, Lewis 
and James, to the age of twenty-one, or their marriage, his share 
of the said lands to be his absolutely, to him, his heirs and as- 
signs forever. 

10. ^' I give to my daughter, Esther Sutton, her heirs and as- 
mms forever, about two hundred acres of land, consisting of the 
Khodes tract, of about one hundred and sixty acres, and that part 
of the Leggel tract lying on the west side of the public road lead- 
ing to Roanoke river. This is to be the portion of land to which, 
under the said sixth clause of my will, Esther is to be entitled. 

11. "I give and devise to my executors, in special trust, that 
they themselves will hold or appoint a trustee, whom they shall 
select, to hold for the sole and separate use of my daughter, IjU- 
cinda Wheeler, during her natureJ life, my tract of land on which 
I reside on the Indian woods road, subject to the life estate or 
chaige for the benefit of my sister, Mary Ashbum, created in the 
fifth clause of my will. And I hereby direct, that my said ex- 
ecutors or their trustees shall hold the said tract of land, together 
with every other article of property, real or personal, in possession 
or remainder, vested or contingent, heretofore given in this will, 
or hereafter to be given in the same, for the benefit of my daugh- 
ter, Lucinda, for her sole and separate use during her natural life, 
not subject to the control, debts or contracts, or other acts of her 
husband, S. J. Wheeler ; and after her deatli, for the sole and 
separate use and benefit of her children, if any living at her 
death ; and if none, then in trust for her husband, S. J. Wheeler. 
They or the said trustee, are to permit my said daughter, Lucinda, 
to have the annual income of every species of property given her 
heretofore or hereafter in this will, for the support of herself and 
family for life ; but the said income is not to be subject to the 
control, acts or contracts, or debts of her husband, S.J. Wheeler. 
The said tract of land, is the share of real estate to which my 
said daughter is entitled, under the said sixth clause of my will. 

12. ^' I give, bequeath and devise, to my wife, Mary E. Bond, 
during her natural life, a certain tract of land called the ^ Simon 
Turner ' place, containing one hundred sixty-six and two-third 
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acres, and also one seventh part of the negroes and other personal 
estate mentioned in the sixth clause of Siis will, in case all the 
advancements should be accounted for, or one sixth part, in case 
any one should not account for his or her advancements, or one 
fifth part, in case any two should not account ; and so on for the 
whole four. The real and personal estate given in this clause to 
my wife, Mary E. Bond, is all that I design for her out of the 
property given to my exec^prs in the said third and sixth clauses. 
The property, real and personal, in this twelfth clause, given to 
her, is given to her for her life, and at her death, to go to such 
child or children as she has had by me, who may be then living, 
to them, their heirs and assigns forever ; and if there be no Uving 
child of our marriage at her death, or the issue of such, then the 
property given in this clause to be equally divided between all my 
children, the share of my daughter, Lucinda, being disposed of 
as directed in the eleventh clause of this vnll. 

13. " As the shares of land given to Esther, Lewis, James, 
and for tlie benefit of Lucinda, are probably unequal, the excess 
in value of each share, over the least valuable one, is to be ac- 
counted for in the division of the negroes and personal property, 
mentioned in the sixth clause ; so that of land and negroes both, 
these four of my children shall receive an equal amount, that is 
to say, after the advancements to Esther and Lucinda are ac- 
counted for by them. In case William P. Bond, or John T. 
Bond, or both, should bring their advancements into account, 
they are to receive fi^om the said negroes and personal property 
mentioned in the sixth clause of my will, a sum which, added to 
their advancements, shall make them equal to my other children. 
So that, after taking off the share of my wife, Mary E. Bond, 
according to the twelfth clause of my will, and which twelfth 
clause I intend as controlling the sixth, so far as my wife is con- 
cerned, and after modifying the said sixth clause, not iii tlie 
value of property given to each of the other legatees, but by as- 
signing difierent parcels of land to different ones, the said sixth 
clause is here repeated, subject to said control and modifications. 

14. " The valuation directed to be made by my executors, in 
the eighth clause of my will, is for the benefit of my advanced 
children, that they may be informed of their true interest. In 
said valuation, my executors are directed to estimate the devise 
and bequest in the thirteenth clause of my will, given to my wife, 
as well as all the other property, of every kind, alluded to in the 
sixth clause of my will. 

15. " The personal property and negroes, for the benefit of 
Lucinda Wlieeler, in the thirteenth clause of my will mentioned, 
are to be held on the same trusts in every respect by my execu- 



DECEMBER TERM, 1852. 11 

Tayloe & aoolhmr v. Bond k, oCben. 

(018, or their trustee, as are stated in the eleventh clause of my 
wiU. 

16. '^ I do not wish my executors to be held responsible, unless 
for gross neglect, of which I am sure they will not be guUty. I 
wish them to repay themselves for all advancements which they 
may make to my estate. And I hereby request them to act as 
guardians to my sons, Lewis and James, until they arrive to the 
age of twenty-one years, or marry." ^ 

The bill is filed by the executors against the legatees and devi- 
sees under tlie will, and sets forth, that the defendants Heniy 
Bond and Daniel Bond are children of Mary E. Bond, the widow, 
by the testator j that the defendants, Lucinda Wheeler, Esther 
Cooper, William P. Bond, John T. Bond, Lewis Bond, and 
James Bond, are children of the testator by a former marriage ; 
that the defendant /John T. Rascoe, is the child of Mary E. by a 
prior marriage ; and that the defendant, Mary Ashbum, is an 
aged sister of the testator, who, for many years, lived with him. 

That LXicinda, long before the making of the will, intermar- 
ried with the def&idant Samuel J. Wheeler ; that Esther was 
ako intermanied with the defendant, Joseph Cooper, before the 
testator's death j that Henry was born before the execution of the 
will, and Daniel was bom after that event, but before the deatli 
of testator, and both are infants ; and that Lewis and James have 
arrived at the age of twenty-one years, since the making of the will. 

The bill further states, that the testator left, besides the estate 
which was his wife's at their marriage, a large estate, real and 
personal -j and further, that the executors have not yet executed 
their power of appointing a trustee for Mrs. Lucinda Wheeler, 
according to the directions of tlie will. 

The object of tbe executors in filing the bill, is to obtain tlie 
advice, direction and opinion of the Court in construing the said 
will : — Pirsi^ The testator having, after making his will, sold a 
slave, Maria, which was of the property of his wife before their 
marriage, and having taken a bond for the price, which was un- 
paid at his death — whether this bond passed by the first clause of 
the will to the widow ? Secondly : The testator having sold oth- 
er slaves, acquired by the marriage, and converted them into mo- 
ney-^whether the executors are liable to account thexefor to Mis. 
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Bond ? Thirdly : The testator having hired out a number of the 
slaves acquired by his said marriage^ in January, 1861, for that 
year, and the hires not being due and payable imtil 1852, and 
having in his service others of the slaves so acquired, which work- 
ed on die farm after his death, and to the end of the year — 
whether the widow has any claim, and what, to die hires, and 
for the services of those retained on the farm ? Fourtldy : At tlie 
time of testator's marriage with defendant Mary, he owned a fur- 
nished house in the country, and she one in the town of Wind- 
sor — ^both of which were occupied and kept ug after the marriage : 
the testator, on the marriage, having purchased a parcel of new 
furniture, and between that dme and the date of his will, bought 
another lot, and still again another after the making of the will — 
what furniture was Mrs. Bond entitled to ? PifMy : There hav- 
ing been found, among the testator's papers, a bond made to him 
by Dr. Jno. T. Rascoe, the balance due on which wad quite as 
much 'as the slave Logan, bequeathed to Rascoe, was worth — 
whether Dr. Rascoe was not bound to pay the balance due on 
the bond? Sixtldy: Mary Ashburn holds testator's bond for 
$2,000, with interest, and the support for her life given by the 
wll, being a charge, less than the amount of the bond — ^whether 
she is entitled to both the pajrment of the bond and support for 
life ? Seventhly : The plaintiffs having delivered over, subject to 
the decision of the points presented by the bill, to the widow the 
estate in the first clause of the w^ill bequeathed to her ; also the 
slave Logan to Dr. Rascoe ; and the estate, real and personal, to 
Mra. Ashbum ; this property not being necessary to be retained 
for the payment of debts — ^whether any injustice is done thereby 
to other persons taking under the will ? Eighthly : The execu- 
tors having delivered over to Mrs. Ashbum, her share of the es- 
tate for life, which was deemed abimdantly sufficient for her 
support, but which might by accident, death of negroes, deartli 
of crops <kc. prove otherwise — ^whether the executors have aright 
to claim of this devisee a release of all further claim to support 
for life? or has she a right to call on them from time to time, as 
her necessities may require ? and in what way are they to meet 
the exigencies as they arise? NirUldy : The executors, to pay 
the debiS; having sold the land and personal estate, (except the 
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slaves,) as by the will directed ; and having rented out the other 
lands, not those devised in the first clause^ and hired out the slaves, 
which, when realized, will be sufficient to pay all the debts — 
whether any injustice was done to the unadvanced legatees by 
this arrangement, under the sixth clause of the wilU? whether 
the division of the estate should be at the earliest practicable pe- 
riod? whether the executors were under any obligation to divide 
sooner than at the end of the year, when the debts could be 
paid? and whether they could keep the estate in hand for a 
longer period for tlie purpose of paying the debts? Tenthly: 
In making the valuation directed by the eighth clause — ^whether 
the executors can do this themselves? or can they designate oth- 
ers to make it? or should they have it done by order of Court? 
Eleventhly : The testator having received the purchase money 
for the fee simple in a tract of land belonging to the heirs of his 
former wife, of wliich he was tenant by the curtesy, and being 
indebted therefor to his sons, Lewis and James, in the sum of 
$1,500, their joint shares — ^whether Lewis and James are entitl- 
ed to interest on the debt from the death of testator? If not, from 
what time? TScelftldy: Whether, (1) under the 12th clause of 
the will, Mrs. Bond is entided to any more than the specific lan?l 
devised to her and one seventh of the negroes? or is she entided 
to one seventh of the whole ? (2) whether her share of both real 
and personal estate is liable to the payment of the debts and the 
support of Mrs. Ashbum? and (3) whether the crop growing, at 
the testator's death, on the land devised to the children in the 6th 
clause, goes to Mrs. Bond or to the executors? Thirteet^hly : 
Daniel Bond having been born after the making of the will — 
whether he is provided for, or is he to have a child's part laid oflT 
to him under the Act of Assembly? JFhitrteenifUy : On the land 
given to Mrs. Ashbum for life, remainder to trustees for Mrs. 
Wheeler, was a cotton gin, consisting of a box not fastened to the 
house, which contains the^aws; and in the dwelling house on the 
same land were several valuable carpets, fastened to the floor with 
iron tack^— whether the gin and carpets go to the trustees of Mrs. 
Wheeler, at Mre. Ashbum 's death? MfteerUhly: (1) whether 
the executors are at liberty to take from Mrs. Ashbum an inventory 
of the estate delivered to her, whereby their responsibility for tb^ 
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Bafe keeping and ultimate forthcoming of the property will end, 
and be thrown oil those in remainder? or is it their duty to se^ 
that the life estate is kept and ultimately delivered to them? (2) 
their like rights aiid duties as to Mrs. Bond ? (3) the executors in- 
tending, after their settlement of the estate, not longer to act as 
trustees for Mrs. Wheeler — ^how can they, with safety to themselves, 
convey to the new trustee contemplated by the will? Are they to 
require him to give bond and security for the forthcoming of the 
estate? And in case the trustee and sureties should become in- 
solvent, would the executors become liable? and can they rid 
themselves of responsibility, by having a trustee appointed by a 
Court of Equity? 

The facts staled in the bill were admitted by the answers, and 
the cause being set for hearing on the bill and answers, was by 
consent, transmitted to this Court. 

Winstofiy Jun.y for the plaintiffs. 
No counsel for the defendants. 

Pearson, J. The bill is filed by the executors of liewis 
Bond, against the legatees. It sets out the will, and prays for a 
constmction in reference to several matters specified, and submits 
to dispose of the fund under the direction of the Court. It also 
prays for the advice and opinion of the Court, in reference to 
several other matters. 

The questions of construction, although furnishing proper 
grounds for the application, are not very difficult of solution; and 
the case would have been disposed of at last term, but for the 
several matters in reference tp which, the opinion and advice of 
the Court, (as distinguished from its cHrectiony) is asked. The 
subject was thus made complicated, and an cuimsari was taken, 
for the purpose of ascertaining the full scope and object of the 
bill, and of defining the jurisdiction of a Court of Equity, in regard 
to such matters. 

Besides asking for a construction of the several parts of the win, 
viiich is necessary for the present action of the Court, a constnic- 
fjon is asked for on various other parts, in reference to the past con- 
duct of the executors; and to their future rights, and the future 
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rights of the legatees — the bill proceeding on the ajBBumption, that 
an executor has a right to ask for the opinion and advice of the 
Court, as to any matter, past, pesent or future, provided it has, 
does, or may grow out of the construction of the will, upon the 
general idea, that a Court of Equity has a sweeping jurisdiction 
in reference to the construction of wills. 

This idea is an erroneous one. The jurisdiction, in matters of 
construction, is limited to such as are necessary for the present ac- 
tion of the Court, and upon which it may enter a decree, or di» 
rection in the nature of a decree. The Court cannot, for instance, 
entertain a bill for the construction of a devise. Devisees claim 
by purchase under the devise, as a conveyance. Their rights are 
purely legal, and must be adjudicated by the Courts of law. A 
Court of Equity can only take jurisdiction when trusts are involv* 
ed, or when devises and legacies are so blended, and dependent 
on each other, as to make it necessary to construe the whole, in 
order to ascertain the legacies; in which case, the Court having a 
jurisdiction in regard to the legacies, takes jurisdiction over all 
other matters necessary for its exercise. 

The power of a Court of Equity to decree the payment of 
legacies is a well settled and ancient jurisdiction, assumed on the 
ground that the Ecclesiastical Court cannot take the accounts 
usually involved, or enforce its decrees. The power to entertain 
bills of interpleader is also a well settled and ancient jurisdiction, 
assumed in cases of conflicting trusts, on the ground that, as the 
Court has the exclusive control of trustees, it is right to allow 
them, where there ai*e conflicting claims, to bring in the fund, 
have the claims adjusted, and the fund disposed of under its 
decree, so as to save the trustee from responsibility and future lit- 
igation; and assumed, in cases of conflicting legal claims, for the 
protection of any person, of whom several claim the thing, debt, 
or duty, (provided he has incurred no independent liability to 
either, and has no interest,) on the broad ground of protecting a 
mere stctke-h^^ldery and because this principle, although alwajrs 
recognized at conmion law, is excluded from practical application 
in the Courts of law, by their technical forms of pleading. 

From these two powers is clearly derived jurisdiction to enter- 
tain a bill; at the instance of executors^ for the purpose of otmstm- 
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ing wills, fixing the legacies, and having them paid under the di* 
rection of the Court. This jurisdiction has been long exercised, 
and, in fact, is nothing more than an extension of the doctrine of 
interpleader to the case of executors and legatees, under the pow- 
er of the Court to decree pa)rment of legacies — treating the ex- 
ecutor as a trustee or stake-holder of a fund over which the Cout 
has control. The jurisdiction is extended even further, and in 
cases of difficult and complicated accounts, a Court of Equity- 
will have the accounts taken, the debts ascertained, and the 
assets, legal as well as equitable, paid over to the creditors under 
its direction — in these- cases, the ingredient of account, (a very 
extensive head of equity jurisdiction,) being also involved. 

We can see no ground, upon which to base a jurisdiction, to 
allow executors to ask the opinion of the Court as to the future 
rights of a legatee; — for instance, <^ Who will be entitled, when a 
life estate expires?" — " When property is given to one for life, 
with a limitation over, does the first taker have the entire interest 
by the rule in Shelly 's case?" — or, '' What would be the conse- 
quence of a supposed state of facts that may hereafter arise?" 
True, these are matters of construction, but the questions cannot 
now be presented, so as to be settled by a decree. A declaration 
of opinion would be merely in the abstract, until existing rights 
come in conflict, so as to give the Court a subject to act on. 

Again: we can see no ground for the jurisdiction to give an 
opinion to executors as to whether their past conduct was right, if 
they chose to act. It is then too late to ask the opinion of the 
Court, because the Court can then make no decree in the premi- 
ses. Such a jurisdiction is directly excluded by the doctrine of 
interpleader. It is well settled, if the stakeholder pays over the 
fund to one of the parties, he comes too late; for be is not then 
able to put the fund in the power of the Court; so that it can be 
disposed of under its directions. 

Again: we can see no ground for the jurisdiction to give advice 
to an executor in regard to his future conduct or his future rights. 
He must get such advice from a lawyer; but he can only get the 
advice (more properly, the directum) of the Coiut, when jts pre* 
sent action is invoked in regard to something to be done under its 
decree. 
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These conclusions are almost self-evident^ and are necessary 
consequents of the fact^ that the Court can only act by its decree> 
which must be made on an existing state of facts> so as to be the 
action of the Courts as distinguished from an abstract ojNnion. 
It is therefore unnecessary to pursue the discussion further, especi- 
ally as no authority, dictum or intimation to the contrary was 
cited. It was considered proper to announce them, and to trace 
the limits of the jurisdiction of the Court, in order to prevent the 
present bill from being drawn into jM-ecedent, whereby bills may 
become unnecessarily complicated, by the introduction of matteiB 
foreign to the jurisdiction. • 

1. Mrs. Bond is not entitled to the note taken by the testator as 
the price of the negro girl, Maria. The note is not embraced by 
the terms of the gift; it was not acquired by the marriage. The 
negro is not embraced; for, although acquired by the marriage, 
she was not a part of his estate at the time ofhia death. It is 
said that, as the note was taken in the place of the negro, it 
ought to pass in her stead. There is no ground upon which die 
gift can have this effect. The words do not include the negro. 
But suppose she was included, the l^acy was adeemed as to her 
by the subsequent sale, and it is the ordinary case of a testator 
selling an article given by his will, without any direction that the 
price should be substituted. The proviso, that <^ his estate is not 
to be liable for any income, rents, profits or interests arising or ac- 
cruing from the property acquired by the marriage/' can not 
have this effect. They were obviously inserted, from abundance 
of caution, under a vague apprehension, (we suppose>) of liability 
arising from what may have passed between the parties. 

2. The same reasons apply> with additional force, to exclude 
Mrs. Bond's claim to the price of the negro, sold before the 
makii^ of the wilL 

3. The same reasons apply to exclude her claim to the sums 
for which certain of the negroes were hired for the year 1861. 
7%e testator had disposed of a part of his estate in these negroes, to 
wit, Itis interest for one year; and the legacy was adeemed pro 
taniOf by this partial disposition, in the same way as if there had 
been a node out and out. The widow takes them, subject to the 
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right of the persons who had hired them. But she is entitled to 
the value of the labor of the slaves not hired; for the residue of 
the year. As to them, there is no ademption, either partial or 
absolute^ and the will takes effect from the death of the testator. 
There must be an account to ascertain this amount^ after deduct- 
ing the expense of keeping such as may have been changeable; 
unless the parties agree on it. 

4. Mrs. Bond is entitled to all of the furniture^ except one car- 
pet, purchased after the marriage, and before the execution of the 
will ; but she is not entitled to any part of that which was 
purchased afterwards. As to that purchased soon after the 
marriage, no question is made. The words " all the furni- 
ture purchased on our marriage," taken by themselves, would 
seem to mean such as were purchased about the time of the mar- 
riage, by way of outfit made necessary by that occurrence; but 
they may mean such as was purchased in consequence of *^ our 
marriage," and so include the second lot purchased some time af- 
terwards, in addition, or by way of supplement, to the first lot — 
that turning out insufilicient. The doubt, however, is removed 
by the additional words, ^^ known as our new furniture." New 
is used in opposition to, and to distinguish it from, the old furni- 
ture, which the parties had before their marriage; and both lots 
of the new furniture are evidently embraced. The third lot, 
purchased after the execution of the will, is not included. A will 
takes effect at the death of the testator, and when general words 
are used, they are presumed to have reference to that time ; be- 
cause it is natural that the testator should be looking^ and speak 
in reference, to the state of things when the will is to go into op- 
eration; c, g.y a legacy "to the children of A.," or of " all my 
horses," is presumed to have reference to the time of the testator's 
death. But when particular words of description are used, so as 
to identif;pa person or thing, the words necessarily have reference 
to the time of using them; for the fact of identification is a pre- 
sent act, inconsistent with tlie idea of a reference to a future state 
of things, and must refer to the time when it is made; e., g-., a 
legacy to " John, the son of A.," or of " my horse, Jackson," — 
if John or Jackson die, although the testator should have another 
son and name him John, or the testator should purchase another 
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horse and name him Jackson^ this John or Jackson would not be 
the person or the horee meant; for the inference that he was 
speaking in reference to the state of things^ as they might exist at 
the time when the gift was to take effect^ is excluded by the fact 
of identification. Pearson v. Taylor y 4 Dev. & Bat., 60 — Van^ 
hook V. Vanhooky 3 Ire. Eq., 681. The testator in this case has 
identified the furniture, to wit, " that purchased on, (or in con- 
sequence of,) our marriage, known as our new furniture, (giving 
it a name,) except one carpet, there being two new carpets:" so 
that he evidendy had in his mind a particular corpus existing at 
that time, and was speaking in reference to the then state of things, 
and had no reference to any additions which he might afterwards 
make, or to a future state of things. 

5. Dr. Rascoe is bound to pay the balance due on his note. 
The mere fact of a legacy to a debtor has no tendency to show 
an intention to release the debt. 

6. Mrs. Ashbum is entitled both to the legacy and the note. 
The mere fact of a legacy to a creditor has no tendency to shew 
an intention to make the legacy dependent upon a release of the 
debt. 

7. The allegation that the property was delivered, subject to 
the decision of the pointy saves this interrogatory from the objec- 
tion, that after a thing is done, it is too late to come for directioQs. 
We assume that the legatees took as mere bailees, the executors 
withholding their assent, and still having control of the property. 
The object is to present the question. Are these legacies liable to 
contribute to the payment of the debts? There is no room for 
doubt. The legacies to Mrs. Bond and Dr. Rascoe are specific, 
and the other property is given expressly as a residue, in trust to 
pay debts, &c. The legacy to Mrs. Ashbum is also expressly 
exempted from liability to contribute to the payment of debts, by 
the words ' ^ aftei* paying my debts and providing Jor my sister as 
abovCy all the remaining property y^^ ^c, 

8. The executors have delivered over to Mrs. Ashbum the 
land, negroes, stock, &c., at her election. This property is now 
amply sufficient for her support ; but they suggest that by possi- 
bility, from negligence or accident, it may not, at some future 
lime, yield a support ; and the Court is asked whether, in refer- 
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enoe to such future contingency^ the executors have a right to re- 
<juire a release? Or has she a right to call on them^ from time to 
time hereafter, as her necessities may require? If so, how are 
they to meet the exigencies? The Court is not at liberty to an- 
aver, for two of the reasons above pointed out. If a release was 
necessary and proper, it should have been required before the 
property was deliver^. After the thing is done, it is too late to 
ask for directions. Whether she may hereafter require further 
support, will depend jon casualties, bad seasons, sickness, death of 
negroes, loss of stock, and so on, which may never occur. The 
question might have been put into a shape requiring the present 
decision of the Court, by making a suggestion that Mrs. Ashbum 
set up such a claim, and it was necessary to have it passed upon, 
ao as to provide a fund ; but there is no such suggestion — proba- 
bly because she makes no such claim, and has no expectation or 
belief that she will ever hereafter come to want ; or, if she does, 
that she will have a right to make a further requisition, inasmuch 
aa she had made her election to take the property, and not its 
amount in money. 

9. The testator, after directing the sale of a tract of land for 
the payment of his debts, gives the executors a wide discretion, 
either to sell enough of the personal property to pay the balance of 
his debts, or retain the property until such balance can be paid 
out of the rents and profits. They have sold the land, and have 
exercised their discretion, by selling ail the personal property ex* 
cept the negroes, and hiring them out for the year 1852, for an 
amount sufficient to pay the residue of the debts. They now 
suggest that the unadvanced children complain of this exercise of 
discretion^ because it fioivors the others who are to pay no interest 
until d>e division, and ask — '^ Is the time when all the debts are 
<' or can be paid, at the end of this year, the proper time to di- 
<' vide ? d^ were your orators under obligations to divide sooner ? 
<' Or, have they power, without liability, to continue the estate in 
*« hand longer than the present year "? The first two questions 
come too late. The executors have exercised their discretion : 
the thing is don^. The third question is obviously unnecessary, 
for there is no suggestion, even of a future event, wfiich will re* 
quire a longer postponement of the division. 
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10. ^^ Can the executois make the valuation themselves ? Can 
« they designate others to do it ? Can they have it done under a 
< < decree of Court ? If so, they prefer the latter, when the division 
^^ shall be made." The valuation, directed by the testator, was 
to be made as soon after his death as could be done conveniently. 
This has not been done ; and the valuation, contemplated by this 
question, seems to be in reference to the final division. If so, 
there is no objection to its being made under an order of Court ; 
and the parties are at liberty to name fit persons as Commission- 
ers, and to move for further directions in reference to the division. 

11. The $1,500 draws interest from the death of the testator 
until possession is given of the land. It is a debt which fell due 
at his death, and of course draws interest imtil it is satisfied in 
the manner provided. 

12. The point is not stated with clearness. It is this : the oth- 
er legatees. admit that Mrs. Bond and those in remainder are en- 
titled to the specific tract of land, and one seventh part of the 
personal property, in case all of the advancements are accounted 
for ; one sixth part, if one refuses ; one fifth part, if two, and so 
on ; but deny that the advancements are to be taken into the ac- 
count for her benefit. She insists that she is entitled to the bene- 
fit of the advancements, and, as an unadvanced l^atee, is enti- 
tled to a share of land and personal property both, equal to that 
of her co-legatees ; or, if she gets no more of the real estate than 
the land devised to her, that she is entided to the benefit of the 
advancements in the division of the personal estate ^ and, in case 
all the advancements are accounted for, the amount is to be ad- 
ded to the personal estate, and she takes one seventh part of the 
whole fund ; in case one refuses to bring in his advancement, 
then she takes one sixth part of the fund, and so on. 

By the sixth clause, which is subject to future clauses, the resi- 
due of the estate, real and personal, is given to his executors for 
the benefit of lus wife and six of his children ; but the testator 
provides that ^^ the benefit of this clause is not to be had by any one 
<^of the above seven named legatees, until he or she shall ac- 
^^ count for the advancements which he or she has received from 
<< me — ^my object being that those of the above seven legatees, 
<^ who have been advanced, are to receive nothing, until those of 
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"them who have not been advanced shall receive enough to 
" make them equal to those advanced respectively." He then 
specifies the amounts which have been advanced to four of theni^ 
and says; to his wifcy to Lewis, and to James, he has made no 
advancements. He provides that no interest shall be chained on 
the advancements until the division, and then repeats, " the said 
" four legatees are respectively to account for their said advance- 
" mentB, before they receive any part of my estate, whether real 
" or personal ; and should any one or more of the four refuse to 
'* account, the others are to have the whole benefit of this clause, 
'^in the manner hereinafter provided for.*' If this clause stood 
alone, there could be no doubt that Mrs. Bond was entitled to a 
share of the real and personal estate both, equal to that of her co- 
legatees ; but in regard to the real estate, it is essentially modi- 
fied. The land is al^ disposed of by specific devises. By the 
9th clause, he gives certain land to Lewis and James, two of his 
children. By the 10th, he gives land to Esther, and by the 11th 
he gives land, subject to the life estate of Mrs. Ashbum, to Lu- 
rinda, who are two of the children. By the 12th, he gives a 
tract of land to his wife, and by the '13th he provides that, as the 
shares of land given to Lewis, James and Esther are unequal in 
value, the difference shall be made up in the divbion of the per- 
sonal estate, " So that of land and negroes bothy these four of 
" my l^atees shall receive an equal* amount, after the advance- 
" raents to Esther and Lucinda are accounted for." The sub- 
stance of this is, that out of the shares which each of these re- 
ceive in the division of the negroes, those whose land is most 
valuable shall pay over to the others, so as to make them equal, 
both in regard to land and negroes. There is no such provision 
by which to make the wife's share equal in regard to land, and 
as the 6th clause is subject to be controlled by the subsequent 
clauses, she must be content with the tract of land devised to her. 
The remaining question is, whether the 6th clause is modified 
also in regard to the personal estate. The intention to modify, 
announced in this clause, and the fact of having modified it, an- 
nounced in the 13th clause, may be satisfied by the modifications 
in regard to the land. It is said this clause is modified by the 
I2th clause in which, after giving his wife a tract of land, he 
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adds, '< and also one-seventh part of the negroes and other per- 
sonal property mentioned in the 6th clause of this will^ in case all 
the advancements should be accoimted for, and one-sixth part; in 
case any one should refuse and not account for his or her ad- 
vancement, and one-fifth part, in case any two should not ac- 
count, and so on for the whole four." We are at a loss to per- 
ceive what modification this makes. If he had stopped, after 
giving her one-seventh part of the negroes and other personal 
property, the 6th clause would have been gready modified ^ but 
as he adds, "m case all foitr account for their advancements, 
and one-sixth party in case otie refuses y and so on^^ his intention 
manifestly is, to give her the benefit of the advancements which 
are accounted for. How are advancements accounted for ? By 
adding the amount to the value of the estate in hand^ and divid- 
ing the whole by the number of the parties. Thus the amount 
of one share is found. The party advanced keeps his advance- 
ment, and takes enough of the estate to make up a share — Cleav- 
ing each of the otliers a Uke share. Here, for instance, if all 
bring their advancements into the account, the amount of the ad- 
vancements will be added to the value of the negroes, and the 
whole be divided by seven. Mrs. Bond and the two unadvanced 
children will each take one-seventh part, so ascertained, and the 
four advanced children will take so many of the negroes as, ad- 
ded to their advancements, will also give to each of them one- 
seventh part of the whole. And thus, Mrs. Bond, in the words 
of the testator, will receive one-seventh part of the negroes and 
other personal property, in case all of the advancements are ac- 
counted for and so on. Again: if none of the advancements 
are accounted for, it is clear Mrs. Bond will be entitled to one- 
third of the personal estate. Why are the advancements required 
to be brought into the account? Can any reason be suggested 
why, whether a provision for a wife and her children shall be 
one* seventh or one-sixth and so on, or one-third of the estate in 
hand, should be made to depend upon the circumstance of the ad- 
vancements being accounted for or not, unless that fact is to have 
some eflfect ? The proposition on the part of the children is, if all 
the advancements are accounted for, Mrs. Bond takes only one- 
geventh part of the estate in hand, not counting the advance- 
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menU: if none of the advancements are accounted for^ she is to 
have one-third y an amount double that of the former ! This is 
absurd. The advancements are to be accounted for^ and yet are 
not to be taken into the account ! The plain meaning and good 
sense of the thing is, if she has the benefit of the advancements to 
all four of the children, her share is to be one-seventh; if of the 
advancements to but three, her share is to be one-sixth, and so 
on; but if she has not the benefit of the advancements to any of ^ 
them, her share is to be one-third; thus making an equality be- 
tweeihtbe three of the seven legatees not advanced, and such of 
the others as account for their advancements — such as refuse be- 
ing presumed to be content with what they have already received. 
So that, under the 12th clause, Mrs. Bond is entitled to the bene- 
fit of the advancements in the division of the personal estate; and 
taking into consideration that in the 6th clause the testator de- 
clares his object, in requiring the advancements to be a<UM>unted 
for, to be to put all of the seven named legatees on an equality, 
there is no further room for argument. (2.) This subdivision 
being an alternative, need not be noticed. (3.) The crops are 
given to the executors for the payment of debts, &c., under the 
general terms of the will. A devisee claims by purchase under 
the will as by a conveyance, and consequently is entitled to the 
crop growing on the land at the death of the devisor, unless it be 
otherwise disposed of, expressly or by implication. In this case, 
there is a plain implication. The land is not given directly to 
Mrs. Bond, but with the other property, is given in the first place 
to the executors, who have a discretion to retain it until the debts 
ore paid out of the rents; so it does not, as in ordinary cases, pass 
to the devisee at the death of the devisor. The discretion given 
to the executors to rent it out, necessarily includes a right to take 
the crop then growing, and apply it to the payment of debts. 
This is the purpose for which the land is first vested in them, and 
is afterwards to pass to the several devisees. Mrs. Bond not be- 
ing entitled to the crop, it is unnecessary to consider the other 
branch of this subdivision. 

13. Daniel, although bom after the execution of the w&l, is 
provided for. So the case is not within the Act of Assembly, 
He and Henry are on the same footing, and take a remainder in 
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the legacy given to their mother. The property is given ^^ to her 
for life, and at her deathy to go to such child or children as she 
has had by me who may then be living. ' ' The words '^ has had 
by me " do not refer to the time of writing the will, but to the 
antecedent, " at her death," as also the word " then," in the ex- 
pression ^^ who may then be living." The word "children" 
shows that he expected his wife might have more children than 
Henry, and he intended them to share the remainder widi him.* 
We presume the reason for not giving his children by Mrs. Bond 
as much as his other children, is on account of the gift to. her of 
all the property acquired by their marriage. 

14. Do the cotton-gin and caipets, after the death of Mrs. Ash- 
bum, belong to the trustee of Lucinda Wheeler? This is a 
question, (suggested by the idea of these articles being attached to 
the land,) which may arise at her death; but it does not arise and 
cannot be presented now. We are not at liberty to give an 
opinion upon it, for the reasons above pointed out. There b 
nothing now for the Court to act on. Its opinion would be 
merely in the abstract and not binding, if the question ever 
should arise, which may never be the case, as the gin and carpet 
may be worn out and worthless before the lady's death. 

15. (1.) The executors having put this property into the pos- 
session of Mrs. Ashburn, to be used by her for Ufe, the interest in 
it, subject to a free use by her, is a part of the estate to be divided 
among the seven legatees named in the 6th clause. After the 
division, the executors wUl have nothing more to do with it. The 
party to whom it is allotted, if it should hereafter become neces- 
sary, may take measures to prevent the removal or destruction of 
such of it, as is not of a nature to be consumed by the use. 
Smith V. Bcamuniy 2 Dev. Eq. 420. Jones v. Simmons^ 7 Ire. 
Eq. 178, does not conflict. In that case, a mixed and indiscrimi- 
nate fund is given as a residue to one for life, with a iimitati<m 
over ; and it is settled to be the duty of the executors in such 
cases to seU the property and pay the interest to the fiiBt taker dur- 
ing his life, keeping the principal for him to whom it is limited 
ove?, on the ground that diis is the only mode in which the latter 
can be let into a fair participation of the testator's bounty. This 
case differs in many particulars, and stands on its own peculiar 
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circumstances. First j the fiinds^ though mixed , is to be desig- 
nated and allotted by the executors. Thus a specific nature is im- 
pressed on it, so as to distinguish it from a mere residue. Second- 
If/f there is no limitation over, but the interest in such of the pro- 
perty as remains on hand at the death of the first taker, not being 
consumed by the use, is left to fall into the residue. Thirdly y 
the very object of the gift is, that Mrs. Ashbum may be supported 
hy the use of the property. This object would be defeated by a 
sale. Fourtldyy the testator gives an election to take the proper- 
ty for life, or the value of the life estate in money. This ele- 
tion would be defeated by a sale. 

(2.) When the legacy of Mrs. Bond is delivered to her, the as- 
sent to her legacy will be an assent to the remainder, and the ex- 
ecutors will have nothing more to do with it. Smithy, Bamum, 
cited above. 

(3.) It will be in the power of the executors to have these 
questions decided, by instituting proper proceedings, when they' 
wish to have a new trustee. They do not present the question to 
be now acted on, but intiinate an intention at some future time to 
rid themselves of the burthen of acting longer as trustees for Mrs. 
Wheeler, by substituting some other person as trustee, and ask 
how they can do so with safety, and so on ? For the reason above 
stated, the Court is not at liberty to answer these interrc^atories. 

Per Curiam. Decree accordingly. 



ELMIRA BRASWELL, BY GUARDIAN, against JAMES T. MOREHEAD, 
EXECUTOR, AND OTHERS. 

Where a testator by his will bequeathed certain slaves to his infant grandchild, and if 
she die before arrival at twenty- one years of age, then over : — Hdd, that such particu- 
lar tenant, by her guardian, residing in another State, has no right to remove the pro- 
perty beyond the limits of this State, against the wishes of the remaindermen. 

Owners of executory bequests and other contingent interests, stand in a position, in this 
respect, similar to vested remaindermen, and have a similar right to the protective 
power of the Court. 

The particular tenant, in such case, is entitled to the hires and profits of the property be- 
qeathed toiler, until the event shall happen on which they are limited over. 

( IVikox V. fVUcox, 1 Ire. Eq., 36, and Broten v. fVUwn, lb. 658, cited and approved.) 
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Cause removed from the Court of Equity for Guilford County, 
at FaU Term, 1852. 

James Cole died sometime about the year 1848, leaving a will 
in which he bequeathed as follows : — 

'^ I give and bequeath to my granddaughter, Elmira Braswell, 
my negroes Patty, Harriett, Fanny, Amy, Sarah and Miles, and 
their increase. Also a bond I hold on B. W. Braswell for $860, 
with interest thereon, two feather beds, and fumiture. At my 
death, my desire is that my executors take possession, hire out the 
negroes, and apply the proceeds to the use of my granddaughter, 
Elmira Braswell. I also give to my gianddaughter, Elmira, at 
the age of twenty-one years, my tract of land I bought of Henry 
Tatum, with the exception of the home plantation, which I grant 
him and his wife during their natural life the use of : and if my 
granddaughter, Elmira, should die before she arrives at the age of 
twenty-one years, then the property bequeathed to her is to be 
equally divided between the heirs of my two daughters, &c." 

Before the death of the testator, Blake W. Braswell removed to 
Mississippi, where the plaintiff, an infant, and her guardian now 
reside^ and tliis bill was filed against James T. Morehead, sur- 
viving executor of Cole, and the legatees in remainder, praying 
the opinion and advice of the Court upon the above clause, and 
asking for a decree authorizing the guardian to remove the ne- 
groes and other personal property bequeathed to his ward to the 
State of Mississippi. And the bill also prays that the executors be 
decreed to account for the hires and profits of the slaves and other 
personal estate given to the plaintiff. 

The defendants, in their answers, admit the facts set forth in 
the bill, but insist that tlie removal of the slaves and other pro- 
perty beyond the jurisdiction of the Court, would be prejudicial to 
the rights oV those in remainder; and that the executors are not 
bound to account for the hires and profits, which should be retain- 
ed for the benefit of the remaindermen, in the event of the infant's 
dying under twenty-one years of age. 

Miller J for the plaintiff. 

/. T. Morehead, for the defendatns. 
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Battle, J. The •only questions presented by the pleadiqgs, 
upon which the opinion of die Court is necessary, are — 

1st, Whether the plaintiff can, by her guardian, under the 
sanction of the Court, take the slaves and other personal property be- 
queathed to her by her grandfather, and carry them to the Staie 
of Mississippi, where she now resides, notwithstanding the execu- 
tory devise to her aunts, in the event of her dying under the age 
of twenty-one years ? 

2ndly, Whether she is entitled, during the period of her in- 
fancy, to the hires of the slaves and interest and profits of the 
other personal estate, bequeathed to her? or are said hires and 
profits to accumulate for her aunts, in the event provided for ? 

We think that there is no difficulty in either question. The 
Court certainly would not authorize the particular tenant of a 
slave, or other personal chattel, to carry such slave or chattel be- 
yond its jurisdiction, against the wishes of the remainderman. 
Such an act would be in direct opposition to the power which it 
claims, and in a proper case always exefcises, of restraining the 
particular owner from carrying the slave or other chattel out of 
the State. Wilcox y. Wilcox ^ 1 Ire. Eq.,36 — Browfiy, Wilson^ 
6 lb., 668.. Owners of executory bequests, and other contingent 
interests, stand in a position, in this respect, similar to vested re- 
maindermen, and have a similar right to the protective jurisdic- 
tion of the Court. Brown v. WUson, vbi supra. 

The plaintiff is clearly entided to the hires and profits of the 
slaves and other property bequeathed to her, undl the event shall 
happen, upon which they are limited over to the aunts. To hold 
otherwise, would be to consult more the interest of the secondary 
than the primary objects of the testator's bounty. This is entire- 
ly inadmissible, and we think the cases cited in Fearne on Con(> 
tingent Remainders and Exec. Dev. 664, sec. 16, fully support 
our opinion. 

There must be a reference to take the accounts, and th9,l\Iaster 
must inquire whether the bond on Blake W. Braswell, bequeath* 
ed to the plaindff, was, or might by proper diligence have been, 
(Collected by the defendant, Morehead. 

Per Curiam. Decreed accordingly. 
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JAMES F. DAVENPORT AND OTHERS againU SOLOMON HASSEL 
AND WIFE. 

Where a tetUtor, by speeific legacies and a reBiduaiy clause in his will, disposes of all 
his estate, and then gives a pecuniary legac^ to his executors, " in full of all serrices, 
and which I charge upon my estate Ken#f^ly :" — Hdd that this is a charge upon the 



Under the deseriptioo of " nearest blood kin," a sister takes in preference to nephews 

and nieces. 
\ ■ ' ' 

Cause set for hearing upon the bill and answer at Tyrrell, on 
the last Pall Circuit, and by consent removed to the Supreme 
Court. The case will be found sufficiendy stated in the opinion 
delivered by this Court. 

Heathy for the plaintiffs. 

W. it^ H. Smithy for the defendants. 

Pearson, J. In 1849, Joseph Wynne died, having duly 
made and published his last will, and leaving him surviving, a 
sister, tlie defendant Mrs. Hassell, and a nephew and niece, the 
children of a deceased sister. To the nephew and niece he gives 
his slaves (two to each) and also the proceeds of the sale of his 
land. He then directs the balance of his property to be sold, and 
out of the proceeds gives to three children, who had been named 
after him, $200 each, which he directs to be kept at interest by 
his executors, until the children respectively arrive at age. He 
then adds, " the residue of my estate, if any, I give to my 
nearest blood kin living at my death. '^ ^^ I give to my executors 
$450, in full of all services, and which is a charge upon my es- 
tate generally. ^^ 

Undoubtedly, a sister is nearer of kin than a nephew or niece. 
The fact that the latter are children of a deceased sister can make 
no difference ; because the right of representation is not provided 
for. The other question, whether the $450 is to be taken out of 
the residue) or is to be paid rateably by the specific, and the de- 
monstrative and residuary legatees and devisees, is of more diffi- 
cult solution. The words '^ I give my executors $450, in full of 
all servictss) and which is a charge on my estate generally y are 
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very indefinite. The only definite idea to be extracted from them 
is^ that he wbhed the $450 to be considered in the hght of a debt, 
and to be paid^ at all events^ out of his estate. An intention that 
the specific legacies of negroes and land; and the demonstrative 
l^acies of $200 each^ given to his three namesakes^ should be 
scaled down^ so as to make a rateable contribution towards the 
payment of the $450, would be very singular — ^provided there was 
enough to pay the $450 otherwise, and not disposed of, except by 
the residuary clause. Our conclusion therefore is, that the $450 
must be paid out of the residue, if suflScient ; and that the inten- 
tion was merely id put the $450 upon the footing of a debt, so 
that in case the residue proved insuiiicient, it was to be a charge 
upon his other estate, and not stand upon a footing of a general 
and mere pecuniary legacy. This conclusion is fortified by the 
fact that he speaks rather doubtingly of the " residue ^f his es- 
tate or funds, if any ;" and, instead of giving it directly to his 
sister, the defendant Mrs. Hassell, contents himself by the use of 
the general words, " my nearest blood kin living at my death ;" 
which is as much as to say — such blood kin may take the balance, 
after paying debts and charges ; but the bounties given to my pe- 
culiar favorites are not to be interfered with, unless it should be- 
come necessary to pay the $460, which I consider a debt, and 
therefore chaige it " generally '' on my estate. 

Per Curiam. Decree accordingly. 



CULLEN CAPEHART again*t JAMES G. MHOON AND OTHERS. 

Upon a motion to dissolve an injunction, staying the collection of a debt recovered by 
jndgmont at law, the iajonction will be dissolved, although the answer does not respond 
to an allegation of a fact, not charged to be within the knowledge of the defendant 

The rule in injunctions of this class is, the injunction must be dissolved, unless the equity 
of the bill is confessed by the answer, or unless the answer is unfair, evasive, and so 
defective as to be subject to exceptions. 

It is otherwise as to injunctions of a special nature, as to stay waste— there the bill is read 
as an affidavit. 

See UUf^d v. J/eott tt of., decided at this term. 

(The cases of SmUh v. ThomM, 2 Dcv. & Bat. Eq., 126— JEitbicir v. MoU, 6 Ire. Eq., 2M 

— Pumett T. Damd, 8 Ire. Eq., 9, cited and approved.) 
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This was an appeal from an interlocutory order of the Court of 
Equity for Bertie County, at Fall Tenp, 1852, made by his 
.Honor^ Judge Manly, sustaining the defendant's motion to dis- 
solve the injunction, which had been granted in the cause. 
. In April, 1830, Kenneth West died intestate, seised and pos- 
sessed of a large real and personal estate, leaving him surviving 
the defendant, Elizabeth West, his widow/ and three infant chil- 
dren. In November, 1830, the defendant, Rhodes, was appmnt- 
ed administrator, and entered into bond, with tbe defendant, 
Mhoon, and one Webb as his sureties, took possession of the per- 
sonal estate, and paid off the debts, or most of them. In 1^2^ 
Rhodes left this State, and in 1834 failed in business ; and has 
ever since been insolvent, without having made a settlement of 
his accounts as administrator. The plaintiff and Rhodes were 
brothers^n-law, and his wife was a sister of Mrs. West ; and the 
plaintifftt sundry times made considerable advances for the edu- 
cation of the infant children, for whom Mrs. West was appointed 
guardian, in 1837. In 1843, the plaintiff and James Allen, who 
had married one of the infant children, and who acted for him- 
self and the other two children and his mother-in-law, came to a 
settlement by which, after deducting the advancements made by 
the plaintiff, there was a balance found against him of upwards of 
$4,000, part of which he paid, and secured the residue, by giving 
his note. Allen died in 1847. Judgment was taken on the note, 
and the plaintiff thereupon filed this bill. 

The plaintiff alleges that, in 1842, he called on Mr. Allen, as 
the agent of Mrs. West and the children, for payment of the ad- 
vancements made'by him ; ^^ and the said Allen then and there 
stated to your orator that he, your orator, was one of the sureties 
on the bond given by Rhodes as administrator of Kenneth West — 
that James G. Mhoon was the other surety — that Rhodes was un- 
able to pay the amount due by him as administrator, which was 
over $4,000 — and that, as Mhoon was a non-resident, the said 
Elizabeth West and the other distributees looked to your orator 
alone to pay them the respective amounts due from Rhodes, as ad- 
ministrator." " Your orator states, that he was also informed by 
the said Elizabeth West, at the time of the settlement hereinafter 
referred to, thathe, your orator, was a surety on said bond." Tbe 
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plaintiff then alleges, that under this belief that he was one of the 
sureties of Rhodes, wluch belief was produced by the statement 
of Mr. Allen and Mrs. West, he made the settlement in 1843, 
chaiging himself as surety for all that Rhodes, his supposed prin- 
cipal, seemed to be in arrear, and crediting himself by his ad- 
vances for the cbilchrtn.'; and there was thus a balance against 
him of upwards of $4,000 — ^part of which he paid in cash, taking 
receipts to himself as surety, and for the balance, gave his note to 
Mrs. West as guardian. And he further alleges, that in 1851, he 
discovered, for the first time that he was not one of the sureties of 
Rhodes. The prayer is to be relieved against the effect of this 
mistake, and for an injunction against the collection of the note. 

The defendant, Elizabeth West, answers that when Rhodes 
was about to leave the State, she applied to him to know in what 
way he would dispose of the estate of her husband,^d what 
{xovision was made for the management of the propert^and the 
support of herself and children : — and was told by him, that he 
should leave everything in the hands of the plaintiff and his son, 
G. W. Capehart, and they would attend to the business of the 
estate in his stead, and as well as he could do himself. That ac- 
cordingly Rhodes went off, without returning any account current 
or settlement, leaving the estate of her husband in the hands of 
the i^aintiff and his son ; and they, as she always thought and 
believed, managed the same in his stead : And she is satisfied 
that the plaintiff did have the management and control of eveiy 
thing, and took chaige of the education of the children -, for she 
lived on her dower land, and had the use of only a few slaves, 
without having the property divided, and without knowing how 
the profits were disposed of — having the most entire confidence in 
the plaintiff, who, as die believed, was acting in the |dace of 
Rhodes, and was hiring out the negroes^ (about thirty m number,) 
and receiving the proceeds thereof* As to the settlement, she says 
she entrusted the whole matter to Mr. Allen ; and he informed 
her, that he had made a full settlement with plaintiff^ and handed 
her the note, payable to her as guardian— ^d this is all she 
knows of the settlement. She never had it in her poesessioi}, 
and never saw it. She knew nothings and thought nothing about 
the sureties of Rhodes ; she had never spoken of the matter to aay 
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on6> to the beat of her recollection^ prior to the settlem^t; and 
did not know who were the sureties until May^ 1851 ^ when die 
was first informed by plaintiff that Mhoon and Webb were the 
sureties. ^< This defendant does not believe that the |daintiff^ in 
making the settlement^ did so on the supposition that he was 
bound as surety ;" and she positively denies tliat she informed 
bim> at the time of the setdement^ that he was the surety of 
Rhodes. For she never stated any thing of (he kind to the plain* 
tiff; or to any other person^ then or at any other time ; for she had 
hever been so told by Mr. Allen^ or any other person, to the best 
of her remembrance, and, indeed, knew nothing of the matter, 
until informed of it by the plaintiff, in 1851. But she had been 
informed^ that the plaintiff had received of Rhodes notes of the 
estate to a laige amount, and supposed the settlement included 
the notes, hires of the negroes and other funds of the estate, which 
had come to his hands, and the advancements made by him for 
the children. She does not know in what form the receipts were 
drawn. 

It is not necessaiy, in this stage of the case> to state the other 
answers. Only so much of the bill and answer of Mrs. West is 
state, as is necessary to present the question made on the modon 
to dissolve the injunction. 

Moore and Heathy for the plaintiff. 

Bragg and W. N, H. Smithy for the defendants. 

Pearson, J., after stadng the case as above, proceeded: The 
tight of the plaindff to an injunction is put on the ground that he 
was told by Mrs. West, and by Mr. Allen, who was acting fer 
himself and wife, and as the agent of Mrs. West and the other 
two children, of whom she was guardian, that he was <me of the 
sureties of Rhodes, die administrator; and that he made the set- 
tlement, and gave the note in question, under the supposition that 
he was one of the sureties--into which mistake he was led by the 
untrue statements of Mrs. West and Mr. Allen. Mn< West denies 
positively the allegation that she ever made such a statement to 
the jMntiff. She says she never had any idea or notion^ that 
the plaintiff was one of Rhode's suredes ; that Mr. Allen never 
told her any such thing ; and she does not believe that the plain- 
3 
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tiff m&de the settlemeiit mnder &ay such supposition. On the 
cmatmiy^ she believes he made it because he had undertaken to 
ftCt in Rhode's place^ and had received^ and was accountable for, 
the aasetfl of the estate. The answer of Mis. West is full^ so for 
m she has any Imowledge, infonnation, or belief. But Mr. AUen 
is dead, and Mrs. West can say nothing about the allegation,^ diat 
he told the plaintiff that he was one of the sureties ; because she 
knows nothing, not being present at the settlement, except that 
Mr. AUeh never Udd her any such thing, and from circumstances^ 
she does not belive the jdaintiff acted under any such mistake. 

The question is this : The defendant makes a full answer in 
r^ard to all matters, of which she has any knowledge or infor- 
mation ; but there is one fact, not alleged to be within her knowt 
edge, and evidently not so, in regard to which she can say noth- 
ing, because she loiows nothing, and has no information excejit 
thai derived from the plaintiff ; — has the plaintiff a r^t to have 
the injunction continued to the hearing, because that one allegah 
lion is not answered? — every other allegation, upon which his 
equity restB, being positively denied, save the <xie in regard to 
which the defendant has no knowledge or information. 

The injunction is, to stay execution upon a judgment for a 
debt recovered at law. This class of injunctions differs very es- 
sentially from injunctions to prevent irreparable injury, as to stay 
waste, in r^ard to which very different considerations are involv- 
ed. The distinction is a plain one ; and yet, as we had occasion 
to say in Pwmeli v. Danid, 8 Ire. Eq. 9, it does not seem to be 
sufficiently attended to on the circuits. In the one, the defend- 
ant in equity has established his right by the judment at law ; 
and the only question is, should the plaintiff in equity be allowed 
to ke^ bim out of his money until an alleged equity is-settled ? 
Itt tiie othcfr, the question of right is open, and there is the fur- 
ther consideration that to remove the injunction, would be to al- 
low the thing ed[)out which the paities are in dispute, to be done 
before the dispute is heard, when the defendant cannot be put in 
itatu quo : for " if a tree is cut down, it cannot be made to gfow 
again.'' Hence, the principles regulating the dissolution of in- 
junctions of the latter class are governed by considerations wholly 
diffetent from those applicable to the former. 
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In regai^ to injunctions of the class which includes the case 
now presented^ our Courts have departed somewhat from the En- 
glish practice^ by holding that when the answer is unfair and 
evasive^ and does not respond to the allegations of the bill^ the 
injuncti<m will be continued to the hearings althou^ the equity 
of the plaintiff is not confessed. In the very great number of 
cases upon the subject, some confusion has arisen, and the line of 
demarfcation is not as well defined as could be wilshed. Our pre- 
sent object is to fix ^aa line, in order to see on which side our 
caide falls. For this purpose, it will be necessary to advert to the 
English practice, and to ascertain, if possible, the grounds on 
which our Courts felt obliged to make a departure ; and in this way 
fix on a principle which will limitthe extent of the departure. 

" Injunctions, (unless issued upon special application in urgent 
taseSy as of waste,) after bill filed and aflidavit, can only be obtained 
vpon the defendani^a answer ; or upon an order for time to answer, 
or an attachment for want of an answer." 2 Madd. ch. 220. 

" The Court will not, before answer, restrain proceedings on a 
judgment, unless it be for want of an answer." Ibid 221. 

Thus, according to the English practice^ an injunction of the 
kind we have under consideration, could not be obtained^ except 
upon tlie discovery made by the answer, and the confession of 
the plaintiff's equity — imless the defendant was ia default, by 
failing to put in answer. 

*^ It must be remembered that it is a general rtde^ ibni upon an 
original bill^ the {daintiff cannot have the common injunttiofi, 
until some default by the defendant." ^< The affidavit of merits 
must in general be made by the jdaintiff himself." ^' Where the 
bill has been filed, and the subpcena to appear regularly served, 
the plaintiff may obtain the common injunction, on the defend- 
ant's making default in not appearing ; or, having appeal^, in 
not answering within the times prescribed," (four days in a fi^rm 
cause, and eight days in a countfy cause.) Drewry en injunc- 
tions, 230^ 231. 

The proper course to dissolve the common injunctions is, upon 
the answ^ commg in and an order niriy that ie^ an order that un* 
less, on a future day^ the plaintiff shows good cause to the con- 
trary, the injunction shall be dissolved. " << On the day for show- 
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ing cause^ the defendant moves to make the order niai absolute, 
and the plaintiff then elects whether he will show for cause ob* 
jections to the answer^ or the merits^ as they appear «n «^." If 
electing the former counis^ he excepts to the answer for insuffi- 
ciency, and cannot maintain the exceptions, the injunction is 
gone — ^it is ipso facto dissolved, on the Master's reporting the an- 
swer sufficient. ' ' Ibid, 2C7. 

If he elects to show for cause merits confessed in the answer, 
the question depends upon the answer alone ; and ^^ except in a 
few excepted cases, though five hundred affidavits were filed, not 
only by the plaintiff, but by many witnesses^ not one could be 
received to contradict the answer. Clasham v. White^ 8 Yes. 
35 ; Ibidy 275. 

'^ Though no affidavits can be read to contradict the answer, 
they may, to substantiate written instruments alleged by the bill^ 
and neither admitted nor denied by,the answer ;" (e g.y the re- 
ceipt alleged in the bill to have been given to the plaintiff assure* 
ty of Rhodes, about which the defendant says she knows nothing, 
and which the plaintiff does not produce.) 

'< It seems to have been formerly the practice to allow affidavits 
to be read, in support of allegations made by the bill as to acts of 
the parties, neither admitted nor denied by the answer ; but it is 
settled to the contrary. If deeds or letters be stated in the bill, 
and the defendant says he does not know whether the statement 
is correct or not, they may be verified by affidavit. But as to 
facts and circumstances which the defei^demts do not knew ofy if 
the benefit of them cannot be had from the defendants' con- 
sciences, k cannot be had at ally except so far as the plaintiff in 
equity may be able to prove them at the trials Ibidy 276 ; for 
Which is cited BarreU v. TickeU, (Jac. 154,) 4th Cond. Ch. 
Rep. 70 ; which case we have examined, and find it fully sup^ 
ports the position for which it is cited. 

<' In a very late cade> where, upon showing merits confessed in 
the answer, as cause against d£»olving an injunction, the counsel 
for the plaintiff tendered an affidavit to substantiate certain alle- 
gations in the bill, as to which the defendant stated in his answer 
that he loas ignorant^ the Yice ChBaiicellor refused it, saying ' the 
point was quite settled.' " Id. 276, (matgiu; 426.) 
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According, then^ to the English practice, from which we derive 
our notions of equity practice, it is settled that if the answer is full, 
that is, not excepted to for insufficiency, the plaintiff can only 
support his injunction to the hearing, by a discovery obtained 
fiom the defendant, or, as is said in the English books, ^< upon 
equity confessed in the answer;" for, if the plaintiff fidls to prove 
hk allegations by the admissions of the answer, he is mthouC 
proof y and ^' his injunction is gone." The idea that he can prove 
his allegations by his own affidavit, is out of the question. He is 
not allowed to prove them in this stage of the case, by the affida* 
vit of disinterested persons; and it is a maxim, that the affidavit 
of the party interested is never received, except to initiate proceed- 
ings. It is upon this maxim that the rule is founded, which was 
contended for by Mr. Moore, that if the defendant admits the 
equity set up by the plaintiff, and seeks to avoid it, by alleging 
new matter, the allegations will not avail him, because he has tw 
proof of a y and Aw own c^idavit cannot be taken as proof. He 
is then like a plaintiff, who has failed to obtain a discovery from 
tlie defendant, t. «., withovt proof; and has no equity, except so 
&r as he may be able to prove his allegations ai the trial. 

It remains to be considered how far, and on what ground, we 
have departed from the English practice. 

In England, the Court of Equity is always open: here, it is 
only open twice a year, and then but for one week. It was there- 
fore necessary to make some change, particularly in regard to in- 
junctions to stay executions upon judgments at law; for if they 
were never to issue, except upon equity confessed in the answ'er, 
or in default of an answer, they would in most cases come too 
late. Hence, it was provided by the Act of 1800, Rev. Stat., ch. 
32, sec. 11-12, that a Judge, at Chambers, might issue an in- 
junction to stay an execution upon a judgment at law, provided 
that bond was given to pay the amount, upon the dissolution of 
the injunction, and the application was made within four months 
after Uie judgment was obtained — ^thus, in this particular, placing 
injunctions of the kind we are considering, upon a footing with 
injunctions of the other kind, or to stay waste. It was then seen 
by the Courts, that in every case a plaintiff could have his injunc- 
tion continued over^ for at least six months, simply by filing ex- 
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cepiiom lo the aii0wer; which could not be reported upon at the 
first term of the Court; owing to its limited duration. This bore 
hvdly upon plaintiffs at law, who were kept out of their money* 
It was thereupon decided, that the motion for a diasoiution; and ' 
tlie exceptions^ might be brought on at the same time, and the in- 
junction would be dissolved; unless the exceptions were sustained; 
or the equity of the bill was confessed. This matter is fiiUy dis- 
cussed and explained by Chief Justice Ruffin; in Smith v. Tho- 
masy 2 Dev. & Bat. Bq.; 126; and again in JBdney v. MotSy 6 Ire. 
Eq. ^4. The preeminence of Chief Justice RitpfiN; in regard 
to equity practice is admitted by ail, and we have nothing to say 
except <^what he has already said." Thereupon it grew into 
a practice not to dissolve an injunction; when exceptions were 
filed; or might have been Jiledy for insufficiency of the answer; 
either because it did not respond to the allegations within the 
knowledge of the defendant; or gave an unfair, equivocal or eva- 
sive answer; which would be good cause for exceptions. So the 
principle established is this : Inasmuch as our Courts of Equity 
-are not always open, and are open only twice in the year; and then 
but for one week; the plaintiff; (upon a motion to dissolve an in- 
junction,) may rely not only upon the equity " confessed in the 
answer," but may have the benefit of any exception to the suf- 
ficiency of the answer; so that; if it does not respoiid to an allega- 
tion; the want of which response would be good ground of ex- 
eception, or if it is evasive or manifesdy unfair; which would also 
be good ground of exception, the injunction will be continued to 
the hearing. In other words; the defendant cannot have the in- 
junction dissolved; without putting in a full answer; that iS; an 
answer which would be sustained upon exceptions. 

The principle then is fixed; and the extent of the departure is 
limited by the necessity growing out of a different state of things 
in our judiciary system — and it is this : We have not time to con- 
sider exceptions to an answer ; therefore, upon a motion to dis- 
solve an injunction; we will look into any matter of exception, 
and not confine ourselves to the equity confessed by the answer. 

In the case under consideration; there is no e(fuity confessed by 
the answer J and there is no groimd of exception to the answer. 
It is full as to all matters within the knowledge and information 
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ofihe defendant, and if it had been excepted to, the Master would 
have repelled against the exceptionB ; and as the plaintiff was not 
able to maintaan his exceptionB, ''the injunction is gone '* — ^it is 
^f90 facto dissolved, on the Master's reporting the answer suf- 
ficient. Drewry on Injunctions, cited supra. 

The intetlocutory order diasdving the injunction is affirmed. 
This opmicm will be certified. 

Per GmuAM. Decree below aflinned. 



HENRT B. VLOYD ogamH R. R. HEATH AND OTHERS. 

On a motion to diMolve an injunction of a special natore, as to stay waste, and the like, 
where the injury would be irreparable, the bill will be read as an afiidaTit to oontra* 
diet the answer. 

(See.CapeAorf t. Mkoon, and others, a$Ue, decided at this turn. ) 

(The cases of MeDanUl v. Stoker, 6 Ire. Eq. 274; GHffin t. Carter, lb. 413; PumOl 
T. Daniel, 8 lire. Eq. 9 ; Reed t. idnnamon, lb. 18, cited and approved.) 

This was an appeal from an interlocutory order of the Couit 
of Equity of Martin county, at Fall Term, 1862, made in the 
cause by his Honor Judge Settle, dissolving the injunction 
which bad been granted therein. 

The plaintiff owns a laige tract of land in ^^ Quitsney poco- 
sin," and valuable only for the timber. He alleges that the de- 
fendants have trespassed on his land, and have cut thereon a laige 
quantity of valuable timber ; that he has instituted an action at law 
for the trespass, which is still pending ; that the defendants have 
now on hand 200,000 shingles got off bis land ; that they are in 
doubtful circumstances, if not insolvent i and he therefore fears 
they will not be able to pay the damages which he expects to re- 
cover in his action at law. The prayer is, that the defendants be 
restrained from further trespassing, and be also restrained from 
seUing the shingles, until the question of tide to the land where 
the shingles were got, is decided. ^ 

The defendants say they have a right to get shingles on the 
Taylor grant, which adjoins the plaintiff's land ; but that the 
part of the Taylor grant where they have been getting shingles, is 
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at least one half mile from plaintiff 's land. They, say further, 
they have a license to get timber on the lands of one Bond, which 
also adjoins the plaintiff's land ; but they are certain they have 
not crossed the line, because they have had the lines run by one 
Phelps, a competent surveyor; and <^ the plaintiff, being* infonned 
that the lines were to be run, said that he would be satisfied with 
the running, and would be willing to acquiesce in the result there- 
of." They do not, however, aver that the plaintiff had notice of 
the time when the lines were to be run, or that he took any part 
in making the survey. They thereupon aver broadly, that they 
hatoe notcuia trecy or gat any timber on theplaint^^s land. In 
regard to the allegation of insolvency, they simply say, ^^ they 
are perfectly able to pay any damages which it is possible for the 
plaintiff to recover in his suit at law." 

Moorcy with whom was BiggSy for the plaintiff. 

1 . The plaintiff sets forth his tide clearly by metes and bounds, 
and chaiges the waste to be within his bounds, and that he has 
brought suit at law to establish his boundary. The defendants 
do not deny that the alleged trespass is within those boimds, but 
ccmtend that, according to an ex parte survey, made by their sur- 
veyor, it is without the true boundary of the plaintiff. The de- 
fendants, at most, make it a case of disputed boundary. In such 
case, the injunction is always continued to the hearing, {trmn 
V. Davidsany 3 Ire. Eq., 3ll^PumeU v. Daniely 8 Ire. Eq., 9. 

2. The answer is evasive. It does not allege ability to pay the 
value of the timber cut; but it fiist denies the tide of the plaintiff 
— denies, next, his right to recover cmy damages at law; and 
then avers ability to pay all damages which the plaintiff will be 
able to recover at law. This is no answer cm the point. {Mil- 
ler V. Washbwmy 3 Ire. Eq., 161.) 

Pearson, J., after stating the case as above set forth, proceed- 
ed : — ^His Honor dissolved the injunction, we suppose, on the 
ground that the j)laintiff 's ^^ equity was denied " by the aver- 
ment that the <^ defendants had $mtcuta trecy or got any timber 
on the plaintiffs land;^^ and that, in regard to the allegation of 
insolvency, the answer was full, because, if the plaintiff had sua- 
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tained no damage^ it was a matter of indifference whether the de- 
fendant were solvent of insolvent. 

His Honor fell into error by not adverting to the distinction, 
which we have attempted to point out in (Japehart v. Mhowiy 
decided at this term, between injunctions to stay the collection of 
money on a judgment recovered at law, and injunctions to stay 
waste, or injuries in the nature of waste, where the damages 
are irreparable. In the one, the injunction is dissolved, as 
a matter of course, upon the coming in of the answer, unless 
the equity is confessed; or, according to our practice, unless the 
answer is defective in not responding to a material allegation, or 
is unfair or evasive, so that exceptions to it would be sustained. 
In the other, a different rule is acted on, and inasmuch as to dis- 
solve the injunction would be to allow the injury to be done, (and 
in the forcible words of one of the Chancellors, ^^ a tree that is cut 
down, cannot be made to grow ag^in,") where the plaintiff fails to 
elicit from the defendant a discovery, which admits the all^ga- 
ti<Nis of the bill, the bill is allowed to be read as an affidavit on 
the part of the plaintiff. And if, upon the whole case, the matter 
is left doubtful, the injunction will be continued until the hear* 
ing, so as to give the plaintiff a chance to support his allegation 
by proof, before a thing, the consequence of which is irreparable, 
is allowed to be done. 

'^ For the purpose of opposing a motion to dissolve the common 
injunction, affidavits are never allowed to be read to contradict 
the answer. A distinction was however adopted at a very early 
period, in regard to injunctions restraining certain wrongful acts 
of a special nature, as distinguished from the common injunction 
for staying proceedings at law." ^^ And it may be stated to be, at 
the present day, the settled practice to permit affidavits to be read 
in opposition to the answer, at certain stages of the proceedings, in 
cases of toaste^ and of injuries in the nature ofvHiste ; for the mis- 
chief is irreparable ] the timber, if cut, cannot be set up again : — 
in other words, the mischief, if permitted, cannot be retrieved.'' 
I^ewry on Injunctions, 429. In accordance with this principle, 
which is a very plain and just one, it was^held in MeDanielv. 
Stoker y 5 Ire. Eq., 274, and Griffin v. Carter ^ Ibid, 413, that 
upon a motion to diessolve an order restraining the defendant from 
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ranning slaves out of this State, the bill might be read as an affi- 
davit ; and as it appeared, ^^ takiog the whole tx^ther/' that the 
question was doubtful, inasmuch as the daves were within the 
control of the Court; they should be kept so, until the matter was 
decided at the hearing. For, if the injunction was dissolved ^ the 
slaves would be carried to parts unknown^ and the injury to the 
plaintiff, if he succeeded at the hearing, would then be irrepara- 
ble. So, in PumeU v. Daniel, 8 Ire. Eq., 19, a motion to dis- 
solve an injunction restraining the defendant from cutting a ditch, 
was refused, although the defendant denied the plaintiff's whole 
equi^, and the plaintiff had no proof whatever; but the Court al- 
lowed the bill to be read as an affidavit, and it appearing that it 
was a case of disputed boundary, the motion was. refused — so as 
to give the plaintiff a chance to prove his allegations at the hear- 
ing. For if the defendant had been allowed to cut the ditch, the 
damage would have been done, and the plaintiff's proof at the 
hearing could not undo it — ^in other words, the mischief, if al- 
lowed to be done, could not be retrieved. In Reed v. Kinna- 
mofi, Ibid, 18, the principle of allowing the bill to be- read as an 
affidavit, in opposition to the answer, was extended to the case of 
an injunction restraining the defendant from suing out a writ of 
possession, after a recovery in ejectment. The application of the 
rule to such a case was doubtful, because of the judgment at law; 
but the Court extended the rule so as to include that case, on ac- 
count of its very peculiar circumstances. An old man who had 
been living at a place for more than forty years, was about to be 
turned out of ^' house and home " — all of the associations of his 
life were to be broken up — and the motion to dissolve was pres- 
sed, simply on the ground that the answer did not admit an alle- 
gation which was not charged to be within the knowledge of the 
defendant. Under these circumstances, the Court considered 
that the damage would be irreparable — that if he was turned out of 
poesearion, and should at the hearing establish his right, he could 
not be put in statu quo ; and upon that ground the bill was al- 
lowed to be read as an affidavit, in opposition to the answer, and 
the Court refused to alfow him to be turned out of possession, un- 
til he had an opportimity of proving his allegations at the hearing. 



DECEMBER T£RM> 18S2, 43 

JobiiMMi «. Lee & Cnwley. 

As was said in Pvmdl v. Darnel, <' Here then is a ease of 
dispated boundary — how can we decide it without proof?" Are 
the defendants to be allowed to go on and cut timber before the 
dispute is decided, merely because they are of the opinion that 
the line of plaintiff has not been crossed ? Are they to be allowed 
to sell the shingles which, it may be, were taken off the plaintiff's 
land, upon the averment that they have done the plaintiff no da- 
mage, and are therefore perfectly able to pay all he can recover 
in his action at law? Certainly not. The bill, taken as an affi- 
davit of the plaintiff, shows that he believes that he has been tres- 
passed upon; he has instituted an action at law to try the question; 
and as the shingles are now under the control of this Court, the 
fund will be protected until the dispute about the boundary is de- 
cided. As little as the defendants could have done, would have 
been to accompany their answer with an offer to give bond and 
surety for the value of the shingles, if allowed to sell them, up- 
on a suggestion that the shingles may be injured by the weather, 
if not disposed of ; but no offer of the kind is made — the defen- 
dants content themselves with a general averment that they are 
able to pay all that the plaintiff can recover. 

The injunction ought to have been continued until the hear- 
ing, and the order for its dissolution must be reversed. This 
opinion will be certified. 

Per Curiam. Decree below reversed. 



BENJAMIN JOHNSON agaknti JOHN LEE & M. S. CRAWLET. 

A purchaser nt sheriff's sale^ takes sabjeet to the equities which the estate is liable to in 
the hands of the debtor. 

Where A. oooreyed land to B. by deed of bargain and sale, whieh was never regiftered, 
•pd took B's note for the purchase money; and B. afterwards beoomuig einbarraBsedy 
undertook to reoonrey the land to A., by a writing on the back of the deed, hut through 
ignoranee or mistake of the draitsman, the same was ineffectual to pass the legal title, 
wd A. at the same time delivered back to him his note : — Hdd that A. wo«i4 be en- 
titled to relief as < against B. in this Court, on the ground of mistake, and, therefcnre, 
' that his equity is paramount to one claiming as purchaser at sheriff's sale, to satisfy ex- 
fratloni agmnft B. 
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Cause removed from the Court of Equity of Halifax county, 
at Pall Term, 1852. The facts of the case are sufficiently stated 
in the opinion delivered by this Court. 

Moarsy for the plaintiff. 

No counsel for the defendants. 

Pearson, J. In November, 1847, the defendant, Lee, sold to 
the other defendant, Crawley, the land mentioned in the plead- 
ings, for $650 : and Lee executed to Crawley a deed of bargain 
and sale for the land, taking from Crawley two notes for $325 
each — one payable on the 25th December, 1847 — the other on 
the 25th December, 1848, to secure the purchase money. Un- 
der this deed, which has not been registered, Crawley went into 
possession, and rented out the land for the years 1848 and 1849. 

On the 7th of May, 1849, Crawley handed back the deed to 
Lee with the following endorsement : — " Know all men by these 
^^ presents, that I, M. S. Crawley, have, this 7th oi May, 1849, 
<^ conveyed, and do by these presents relinquish the within deed 
'^ to John Lee, to him and his heirs forever. 

"Witness — Ezra Lee. (Signed) M. S. Crawley." 

Crawley was very nmch indebted, and on the same day exe- 
cuted a deed of trust, by which all of his other property was con- 
veyed to secure certain creditors. On the 8th of May, 1849, sev- 
eral judgments were taken against Crawley by creditors not se- 
cured, before a single justice ; and executions issued and were 
levied on the land, and returned to May Term of Halifax Coun- 
ty Court. Regular proceedings were thereupon had, and the 
plaintiff became the purchaser of the land, and took the sheriff's 
deed therefor. 

The plaintiff alleges, that before the executions were levied, the 
defendant, Crawley, being utterly insolvent, combined with the 
other defendant, who is his father-in-law, to defraud his creditors, 
and particularly the creditors who were about to have their exe- 
cutions levied • on the land, and fraudulently surrendered to the 
defendant Lee the deed of bargain and sale, (which had not been 
registered,) who took and now conceals it, and will not produce 
it in order that it may be registered. The prayer is, that the 
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deed, if in existence, may be produced, in order to have it r^ie- 
tered ; and if it has been destroyed, that the defendants be de- 
creed to convey to the plaintiff, and for an account of the profits. 

The defendants aver that Crawley, finding himself unable to 
pay all of his debts, and not having paid either of the notes given 
to secure the purchase money for the land, it was agreed between 
him and the other defendant, Lee, that if Lee would give up to 
him the said notes, he would convey the land back to Lee ; and 
* in pursuance of this agreement, before the land was levied on, to 
wit, on the 7th of May, liee did hand back to Crawley the two 
notes aforesaid, as a consideration for the reconveyance of the 
land ; and Crawley handed back to Lee the deed of bargain and 
sale, with the endorsement above set out, supposing that as the 
deed had not been registered, that would be efi*ectual to revest the 
title ; and they produce the deed, with the endorsement thereon. 

It is established by the. proofe, that nothing had been paid on 
either of the notes, and that Lee handed them back to Crawley 
on the same day that Crawley handed back to him the deed — 
which was on the day before the levies were made; and of this 
the plantifif had express notice before he purchased. 

We agree with Mr. Moore, that a deed of bargain and sale 
operates to raise the use, and the legal tide is passed by the Statute 
of Uses the instant the Seed is delivered; so that registration is not 
necessary in order to pass the title, but is only required to make 
the deed competent as evidence. 

We agree with him also, that the fact of handing back the deed 
before registration does not revest the tide; and that the endorae- 
fnents made on it in this instance, did not have the effect of a re- 
conveyance. 

So, in this Courts the plantiff stands in the same plight and 
condition, as if the deed had been registered; and the only effect 
of its not being registered is to give the plantiff a right to come 
into this Court. The question then is, have the defendants an 
equity? Would the defendant Lee be entided, in this Court, to 
call on the plantiff for a conveyance, suppossing he had obtained 
the legal tide by the sheriff's deed ? 

A purchaser at sheriff 's sale, takes subject to all the equities that 
the estate was liable to, in the hands of the debtor; for he takes on- 
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ty that which the debtor has a right to sell : therefore^ the plaintifT, 
is subject to any equity that Lee had against Crawley the debtor. 
The allegation of frauds the ground upon which the bill rests, 
is put out of the case by the proofs. There is no doubt that 
Orawley had never paid one cent of the purchase money, and 
surely tliere could be no fraud in his agreeing, before there MOa$ a 
letnfj to let Lee have back the land in satisfaction of the debt due 
as tlte price of the land. As he was about to fail, common hon- 
esty required him to do it. An interesting question is here sug-' 
gestcd: A debtor, before any creditor obtains a lien, makes a parol 
agreement to ccmvey land in satisfaction of a debt; before the 
conveyance is executed, anodier creditor obtains a lien, and the 
land is sold by the sheriff; the agreement was bonajide — ^the 
debtor admits it, and refuses to take advantage of the Statute of 
Frauds— -can the purchaser at sheriff's sale do so ? We pass by 
this question. We also pass by the question, whether the endorse- 
ment on the deed, although not effectual as a conveyance, is not 
a note or memorandum of the agreement, signed by the party to 
be charged therewith, sufficient to satisfy the Statute of Frauds; — 
and put the equity of the defendant, Lee, on the broad ground, 
that he executed his part of the agreement by giving up to Craw- 
ley die two notes, and Crawley attempted to execute his part and 
.10 reconvey the land, but in consequence of mistake or ignorance 
in the draftsman, the means used did not carry the intention into 
effect. Here is a jdain ground di relief, not by the specific per- 
formance of an executory contract, but by relieving against a mis- 
take in the execution of a contract. This equity would be good 
against Crawley, and is, therefore, good against the plantiff who 
stands in his shoes. The bill must be dismissed, with costs. 

Per Curiam. Bill dismissed. 



JAMES E. WILLIAMSON o^atMl CLEMENT H. JORDAN. 

The Act of 1762, (Rer. Stat., di. 54, aM. 1,) aUofiring a father to appoint a tcali«iteta> 

tf guardian for hit children, doef not embrace grandchildren. 
(The caae of Rankin t. l&yfe, 6 Ire. Eq. 161, cited and approred.) 
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Cause set for hearing upon the bill and answer at Person 
Court of equity. Fall Term^ 1852^ and by consent transmitted 
to the Supreme Court. 

John W. Williams, late of Person county, died some time in 
the early part of 1852, having previously made and published his 
last will and testament, which was duly admitted to probate, and 
the defendant, one of the executors therein named, took out let- 
ters testamentary, and assumed all the duties pertaining to his 
office. The testator, after giving several slaves and other proper- 
ty to his grandchildren, who were the children of the jdantiff by 
his marriage with a daughter of the testator, adds the following 
clause: — ^^ And I appoint my wife Mary E. Williams my execu- 
trix, and Dr. James E. Wilhamson, my executor, of this my last 
will and testament, and I request that the latter will become 
guardian of both my children and his own." The bill was filed 
by the plantiff to compel the defendant to deliver to him the 
slaves bequeathed to his children,, claiming said slaves as their tes- 
tamentary guardian. The defendant, by his answer, admitted all 
the material allegations of the bill, and expressed his readiness to 
deliver the said slaves to any person duly authorized to receive 
them; but decUned delivering them to the plaintiff^ for the reason 
that he had been advised that the testator had no pawet to appoint 
a guardian for his grandchildren. 

NmuDoodj for the plantiif. 

E. O. Reade, for the defendant. 

Battle, J., after stating the case as above: — The claim of the 
plantiff to be the guardian of his children, by virtue of the tes- 
tamentary appointment of their grandfather, is founded^ we pre- 
sume, upon the Act of 1762, (1 Rev. Stat. chap. 64. Sec. 1.) 
That Statute enacts, ^' that where any person hath or shall have 
* any child or children, under the age of twenty-one years, and not 
married, it shall be lawftil for the father of such child or children, 
&c." by deed executed in his lifetime, or by his last will and tes- 
tament, to appoint a guardian for such child or children. Our 
Act is very nearly a literal copy of the Statute of Charles 2, ch. 
24, and must receive the same construction. In England^ it is 
well settled that none but a father— not even a mother or other 
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person standing in loco parentis — can appoint a guardian under 
the Statute of ChorleB. Macphereon on Infants, page 82, (Law 
Lib., vol. 25 of New Series,) — 1 Bl. Com., 462, in tbe notes to 
Chitty or Wend* Ed.— 3 Atk. Rep., 519. The words of tlie 
Act are plain> and we have no right to extend them by construc- 
tion. Upon an analogous principle, the power to appoint among 
children) will not authorize an appointment to grandchildren. 
Rankin v* Hoyle, 6 Ire. Eq. Rep., 161 — Sug. on Pow., ch. 9, 
<ec* 5, page 601, (Law Lib. Ed., vol. 2, page 253.) The bill 
must be dismissed, with costs. 

Per Curiam. Bill dismissed. 



JAMES D. CAFFET AND WIFE, AND OTHERS, ogointf CORNEUU8 
KELLY AND WIFE, ISABELLA. 

The hnsbtiid, by marriage, aoquires title to hia wife'i personal property, not claimed ad- 
Tersely by any other penon, whether he redaoes the aame into his possession or not ; 
and her being tenant in common thereof with another, makes no difference. 

As where, after marriage, certain slaves, the property of the wife, remained at the house 
of her mother, with whom the parties lired, as she did at the time of marriage, and 
were understood to belong to her and her brother>-though the husband did not exer- 
eise any acts of ownership over them, nor take them away on remoring to another resi- 
dence, where, shortly afterwards, he died i—Hdd, that he acquired title thereto by 
Tirtne of his marital right. 

(The eases of PetHjohn v. Beosly, 4 Dev., 612, and Stetof t. Doak, 2 Ire. Eq., 348, 
dted and approved.) 

Cause removed from the Court of Equity for the County of 
GuUford, at the Fall Term, 1852. 

James McNeely died intestate in the early part of the year 
1849, leaving surviving him, a widow, the feme defendfiuit, since 
intermarried widi the other defendant, and two children, the feme 
plaintiffs. His widow administered on his estate, and this bill is • 
filed for a sealement of her accounts as administratrix. The 
principal questions raised by the pleadings, calling for a decree of 
this Court) and on which proofs were taken upon the plaintiffs' re- 
plication to the answer, were substantially the following. It ap- 
pears, that at the time of the defendant Isabella's marriage with her 
intedtate, she owned an undivided half of two slaves, (Sarah, aged 
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about five years^ and Thompson^ about five montbs,)as a tenant in 
common with her brother, William Mitchell^ which slaves they 
had acquired by gift from their father ; and she and her then hus- 
band went to Uve with her mother^ Mrs. Mitchell^ in whose pos- 
session were the said slaves^ as well also a quantity of furniture 
belonging to the defendant^ Isabella. Whilst living with Mrs. 
Mitchell, it does not appear that the intestate ever exercised any 
positive acts of ownership over the said slaV%8, nor that he set up 
any claim to tliem by virtue of his marriage; but they were anx- 
ply understood in the family to be the property of the said Isa- 
bella and William as tenants in common. Nor does it appear 
that he asserted any ownerehip or control over the furniture there, 
which was his wife's. The intestate died within about three 
montlis after his marriage — shaving, a short time before his death, 
removed to a house of his own; and on removing, he did not 
carry with him the said slaves, or either of them, nor the said 
furniture. The bill alleges that the defendant's intestate, by vir- 
tue of his marriage, and acts of ownership exercised by him over 
the said property, acquired tide thereto; and prays that the def^d^ 
ants may be held to account for the same as ^p^fi at his estate, 
which had not been done by them in their inventory and accounts 
rendered. 

The answer denies that the intestate ever reduced said property 
into possession, or claimed or exercised control over the same, and 
insists upon the tide of the defendant Isabella, by right of sur^ 
vivorship. Proofs were taken also upon the question of thfe de- 
fendants' Uability to account for certain bonds made to the defend-^ 
ant, Isabella, before her said marriage with the intestate) but thid 
point was yielded by the plantiffs' counsel in this Court* 

Miller y for the plantiffs. 

No Counsel appeared for the defendants in this Court. 

BaVtle, J. There can be no doubt that the negro girl Sarah 
and the boy Thompson became the property of the defendant Isa- 
bella's intestate by his intermarriage with her. They were at the 
house of the said defendant's mother, with wh<Hn she lived at the 
time of her marriage, were not claimed adversely by her mother 
4 



50 IN THE SUPREME COURT. 

Sowell V. Btrrett. 

or any other peison^ and, therefore, became the property of her 
husband jure TnariiOy whether he ever took them home or not. 
The two cases of Pettijohn v. Beody, 4 Dev. Rep. 612, and Ste- 
phens V. Doak^ 2 Ire. Eq. Rep. 348, cited by the plantiffs' counsel, 
allow that ttie wife's being tenant in common with another person, 
of the said slaves, made no difference. The household furniture 
which the said Isabella had at her mother's, at the time of her 
said marriage, became also the property of her husband, for which 
she, as his administratrix, is bound to account as part of his es- 
tate. But the notes which she held, payable to herself, having 
never been collected by her husband, survived to her ; and it is 
now admitted by the plaintiffs' counsel that she is not bound to 
account for them. 

The plantiffs are entitled to an account from the defendants, of 
the administration of the estate of the intestate by the defendant 
Isabella, for which a reference must be made to the Cleik, if 
the parties desire it. 

Per Cvrxam. Decreed accordingly. 



DEMP8ET BOWELJ. ogaiMt SAMUEL BARRETT. 

Ib a bill filed to redeem propeHy, eonvejed to the defendant by a deed abeohite on ita 
fitte» a Court of Equity.will not relieve the plaintlir, upon mere proof of the parties' 
di'iijartitioni. There mut be proof of fraud, ignorance or mistake, or of facU tncondt^ 
tent with the idea of an absolute porebvse. 

(The case o(KeUy ▼. Bryan, 6 Ire. Eq., 9S3, cited and approred.) 

Cause removed from the Court of Equity for Moore County, at 
PaU Term, 1862. 

In his bill, filed November 22d, 1850, the plaintiff states, that 
early in the year 1847, he was much involved in debt, and ad- 
dicted to intemperate habits, which greatly impaired his mind, 
^< though his recollection of the business transactions in which he 
was engaged is very distinct." That whilst thus distressed by 
pecuniary embarrassments, the defendant, who is his near relative, 
in affluent drcumstances, and a shrewd manager, professed to 
feel great sympathy in his condition; that on soma few occasioDs 
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theretofore, the defendant had advanced him money; and that on 
the 26th January, 1847, he called on and obtained from defen- 
dant a loan of $383, which, tc^ether with sums previously bor- 
rowed from him, amounted to $600; and to secure the payment 
thereof, he conveyed to William Barrett a tract of land worth 
$360, and a slave named Jack, worth $660 to $600, in trust, for 
the benefit of the defendant — ^the deed stipulating that the pro- 
perty was to remain* in the plaintiff's possession for one year, at 
the end of which time it was to be sold, in the event the debt 
secured was not paid. That he rented the land for that year, 
and the defendant received the profits, promising to account for 
the same in their final settlement. That the said slave, being in the 
possession oi plaintiff, was seised and put in jail, under executions 
issuing from a Justice of the Peace, for $181,36.; and that, on 
1st May, 1847, whilst the said slave was in jail, and the plaintiff 
'< was much confused and excited with liquor, and busily en- 
gaged in preparing for the funeral of an aged lady that had been 
a member of his family, the defendant came to his house — stated 
that said property was liable to the satisfaction of the said execu; 
tions — and advised your orator, excited with liquor, confused with 
business, and bewildered in inteUect as he was, to execute to him 
instruments puiporting to be an absolute bill of sale for said Jack 
and tract of land, &c." That he then stated to the defendant, 
that the negro. Jack, was a favorite servant, and that '< he would 
not consent to sell him absolutely; but if defendant would allow 
your orator to redeem the boy and the land when he got able to 
do so, and would pay said executions, your orator' would execute 
' thejnstruments proposed." That the defendant agreed that he 
might redeem the said property at any time within ten years, and 
such was the understanding between them when he executed said 
deeds. He admits that the defendant, in 1849 or 1860, paid off 
the said Justices' executions, $181,36., which sum, added to the 
said sum of $600, constituted the whole amount of his indebted- 
ness to him. 

The plaintiff further states that in 1847, the defendant asBunied 
the payment of a debt due by him to one Ritter, and thai to m- 
cure himself therein, the defendant ^^ caused him to convey to hfan 
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by deeds purporting to be absolute^ but with the express understand* 
iug that your orator might redeem^ a laige amount of personal 
and real property^ of value much greater than the debt assumed, 
&c.," and in May, 1848; he did redeem the same — ^though, before^ 
he was permitted by defendant so to do, the defendant claimed 
$50 for his trouble, and services rendered, which he paid. That 
this conduct on the part of the defendant first awakened liis sus- 
picions of him, and before he paid the said $60, he required de- 
fendant to admit, before a witness, his right to redeem the boy 
Jack and the land aforesaid, upon his pa3rment of the debl 
due, to wit., $681,36. That acting on tiiis understanding, he 
sought a purchaser for said land, and finally bajgained to sell the 
same to one Cole for $360 — ^intending to apply the purchase mo- 
ney towards the payment of his debt to the defendant. 

That since that time the defendant has on sundry occasions and 
to difi*erent persons, admitted his right to redeem said property; 
and on 26th September, 1860, he tendered to the defendant the 
whole amount of his debt, and demanded a reconveyance of the 
said land and negro — and that the defendant refused to comply 
with his demand. The piayer is for a redemption of the proper- 
ty, and for an account. 

The defendant, in his answer, admits that the plaintiff was, in 
1847, addicted to intemperate habits, and much involved in debt; 
and that, being willing to assist him, he had from time to time 
loaned him small amounts, and afterwards, as charged in the bill, 
the sura of $383, amounting, in all, to $600; and tiiat, for the 
purpose of securing the same, he took a deed of trust, as alleged, 
in which it was stipulated that the property conveyed thould re- * 
main in plaintiff's possession for the year. That he received the 
profits of the land for that year; and further, that the negro, Jack, 
while so in plaintiff's possession^ was seised under execution and 
put in jaiL That being alarmed at the course things were taking, 
and fearing he would be deprived of the security for his debt, he 
proposed that if plaintiff would make him an absolute title to said 
land and slave, he would pay off the said executions, and that he 
would send another negro in place of Jack, to assist him in work- 
ing his crop-— and that the plaintiff readily and gladly assented to 
the proposition. The defendant further states^ that the said ne- 
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grO; Jack; was and is a cripple, and would not at the time have 
sold for cash for more than $400 — ^that he did not desire to pur- 
chase said property at the price mentioned — and that he did so, 
not because he considered it a baigain, but to save himself from 
apprehended loss. And the defendant avers, that his said pur- 
chase was entirely unconditional, and he does not believe that the 
plaintiff, at the time, had any wish to have the property back, but 
considered it well sold; nor would he, in his sober moments, ever 
have thought of its redemption^ except from the extraordinary rise 
which has recently taken place in this species of property. He 
further avers that no advantage was taken of the plaintiff in pro- 
curing the conveyances for said property, but they were by him 
freely executed. It is true, he states, tlie transaction took place 
about the time of the funeral of an aged woman, (a pauper at the 
poor-house, kept by plaintiff,) but the bargain took place in the 
forenoon, when the plaintiff was sober and had full knowledge of 
what he was doing. 

The defendant also admits, that in the year 1847, he agreed, 
at the instance of plaintiff, to assume a debt of his to one Ritter 
of $400 to $500 : and to secure himself, took a conveyance of 
property, absolute on its face, but under an agreement with the 
plaintiff that he should have the use and benefit thereof — a por- 
tion of which property was under incumbrance — in raising which, 
the defendant was at much trouble and expense, and on account 
whereof he received $50, which was a reasoiAble chaige. He 
further admits that he may have told plaintiff at some times that 
he might have back negro Jack and the land, upon the repay- 
ment of the money due him ; and for a long time he would have 
gladly got back his money and interest for the said property ; but 
he positively denies that after his payment of the said justices* 
judgments, he was under any legal liabiUty to do so. He admits 
also the sale of the land to Cole for $350, but says the same was 
made without any reference to the plaintiff, who, so far as he 
knows, had no agency in the matter. 

The plaintiff replied to the answer, and proofs were taken, the 
general result of which will appear in tlie opinion delivered in 
this Court, 
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Kelly f for the plaintiff. 
Stratige^ for the defendant. 

Pearson, J. Since the case of Streator v. Jones y there has 
been a uniform current of decisions; by which these two princi- 
ples are established in reference to bills which seek to correct a 
deed; absolute on its face, into a mortgage or security for a debt : 
I; It must be alleged; and of course proven; that the clause of 
redemption was omitted by reason of ignorance; mistake, fraud 
or undue advantage ; 2, the intention must be established; not 
merely by proof of declarations; but by proof of facts and circum- 
stances; dehors the deed, inconsistent with the idea of an absolute 
purchase. Otherwise; titles evidenced by solemn deeds would be, 
at all timeS; exposed to the "slippery memory of witnesses." 
These principles are fully discussed in Kelly v. Bryarij 6 Ire. Eq. 
283; and it is useless to elaborate them again. 

The plaintiff has failed in both particulars. He gives no satis- 
factory account of the fact that the deed is absolute on its face ; 
and he proves no facts and circumstances dehors the deed; incon- 
sistent with the idea of an absolute purchase. It is true he proves 
declaratiofis of the defendant; which render it highly probable 
that there was some understanding between the parties, that the 
defendant would take back his money and reconvey the n^ro : 
but this does not bring the case within the two principles above 
announced. ^ 

It was suggested upon the argument; that as the defendant; at 
the time the deed was executed, stood towards the plaintiff in the 
relation of a creditor; whose debt was secured by a deed of trust, 
the case fell within the rule which prohibits one occupying a con- 
fidential relation from dealing with one imder his influence, un- 
less he could take the onus of proving that no advantage was ob- 
tained; and no undue influence exerted or brought to bear. 

The case does not come within that principle. The property 
was in the hands of a trustee whose duty it was to act as the 
agent of both the creditor and the debtor, and to see that it brought 
a fair price; if it became necessary to sell. The trustee, there- 
fore, could not have bought of the debtor, because, as it was his 
duty to sell J he was not at liberty to buy. But the creditor was un- 
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der no such disability ; for it was not his duty to sell^ and there 
was nothing growing out of the relation in which he stood to the 
debtor^ to prevent him dealing with the debtor^ and making a 
bargain by which> upon the advance of a further sum of moneys 
the deed of trust was cancelled, and an absolute deied executed — 
and the plaintiff must stand or fall upon his being able to brii^ 
the case within the two principles applicable to bills of this kind) 
although it may be that the fact of there having been a prior deed 
of trust securing the larger part of the purchase money^ would be 
allowed some weight when only a slight matter was necessary to 
" kick the beam." Kernp v. Earpy 7 Ire. Eq. 170. 

Per Curiam. Bill dismissed with costs* 



THOMAS FULFORD AND OTHERS agmnui WILUAM HANCOCK, ADM^R. 
OF SABRA SHACKLEFORD. 

Where the testator beqneaUied the residue of hia estate to be divided between a son mA 
two daughters, the son to hare hatfajtarty and the daughters the remainder: — Hdi, 
tiiat the word " part " means thart^ and the son therefore takes one sixth. 

Cause removed from the Court of Equity for Carteret county^ 
at Spring Term, 1852. 

Stephen Fulford died in the year 1824^ having previously made 
and published his last will and testament, in which he devised 
as follows : 

^^ I will and bequeath unto my beloved wife> Liouisa, the house 
<< and {dantation during her widowhood, and after her death, to 
** my son, Thomas Fulford, and all the back lands included. Al- 
'^ so my will and desire is, that my wife, Louisa, is to have Quake 
<^and Perry, also Peg and her children, during widowhood; 
'^ and after her death, my will is, that my son, Thomas Fulford, 
'< is to have my chest, buffet and desk, and a mahogany table, 
'< also half a dozen of flat back chairs ; the remainder of my 
*^ furniture and all property to be divided betwixt my two daugh- 
*^ ters and son, Sabra Shackleford, Abigail Simpson, her heirs or 
'< assigns ; my son, Thomas Fulford, to have half a part, and 
<'my two daughters above mentioned, the remainder." 
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The will was duly proved by the plaintiff, Thomas Fulford, 
the executor therein appointed, who qualified as such, and assent- 
ed to the legacies therein given. Louisa Fulford, the widow, 
died in the year 1850, as also did Sabra Shackleford, the intestate 
of the defendant. The bill was filed by Thomas Fulford and 
Ziba Simpson and his wife Abigail, against the defendant, as the 
administrator of Sabra Shackleford, alleging that the plaintiff, 
Thomas, had purchased the interest of the other plaintiffs in a 
part of the slaves and their increase, given to the said Louisa for 
life, and praying for a partition of said slaves between himself 
and the defendant, as the administrator of the said Sabra. In 
said partition, he claimed to hayp three fourths of said slaves as- 
signed to him, to wit, one half in bis own right, and one fourth 
by virtue of the assignment from Simpson and his wife ; and he 
alleged that upon a petition in the County Court for partition of 
a portion of the slaves, given by the same clause of the will of 
his testator, the slaves were divided between himself and his two 
sisters in those proportions. The defendant filed his answer, in 
which he admitted all the material facts stated in the bill, but 
contended that upon a proper construction of the will of Stephen 
Fulford, the plaintiff, Thomas, was entitled to only one sixth or 
two twelfths of the said slaves in his own right, and five twelfths 
under his purchase fi-om Simpson ,« and that he was entitled in 
right of his intestate to the remaining five twelfths ; and he insist- 
ed that the construction must be made upon the will itself, and 
not by any thing which had been done by the parties. 

The cause was set for hearing, and by consent, transmitted to 
the Supreme Court. 

/. W., with whom was /. H. Bryan, for the jdaintiffs, 
Donnelly for the defendant. 

Battle, J., after stating the case as above, proceeded : — The 
only difiScuIty between the parties arises from that clause of the 
will which gives the ^^ remainder of the furniture and all property '* 
to be divided between the two daughters and son, the son <^ to 
have half a port," and the two daughters the "remainder.** 
The counsel for the plaintiffs contends that the obvious meaning 



DECEMBER TERM, 1852. 57 

FttUbrd and otKen. «. Hanoock, Adm'r. 

18 to give the son one half of the property there referred to, leav- 
ing the other half to be equally divided between the two sisten. 
He contends further, that such meaning is made more manifest by 
the mtent of the testator, apparent from other parts of the will, to 
give the son mudh the laj^er portion of the property ; and also 
by the parties themselves having put that construction upon the 
clause, when they divided the other slaves. 

The defendant's counsel objects to this construction, and con- 
tends that the testator, having in the previous part of his will giv- 
en his son the greater part of his estate, intended that his daugh- 
ters should have larger shares in the residue; and to that end de- 
clares that his son shall hav^ialf a part; Xhat is, half of a third 
part, or one-sixth part of the said residue, and his two daughtera 
shall take the remainder. He insists, also, that the construction 
must be made upon the will itself, and cannot be affected by any 
thing done by the parties. We agree with the defendant's coun- 
sel, that the acts of the parties in relation to the other slaves, can 
ha¥43 no effect in determining the construction of the will. The 
intention of the testator must be ascertained by what he has said 
in his will, and not by what other persons may have done after his 
death. The aid which each party seeks to derive from the other 
provisions in the will, seems to be about equal. It is almost, if 
not quite, as probable that the testator intended to make the por« 
tions of his daughters more nearly equal to that of his son, as that 
he intended to continue his preference for his son, in this disposi- 
tion of the residue. We are then driven to look to the clause it^ 
self for its interpretation, and from that, we think, the son was in- 
tended to take only one-sixth part of the residue. The word 
<^ part," in its connection, evidently means share. It is often so 
used in common parlance, and that is one of the meanings given 
to it in dictionaries of high authority. Now substitute '^ share " 
for " part," and the intent seems plain. The property is to be 
divided between the two daughters and son. If nothing more is 
said, the part or share of each is evidently one-third of the whole. 
The son is to have half a share. A share is a third of the whole: 
half a share must therefore be half of one-third — that is, one-sixth 
part of the whole. The testator does not then say that the daugh- 
ters are to have whole shares, for that would have left a small 
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portion undisposed of; but he'gives them the remainder — all that 
his son did not take. He thus, too> obviates the difficulty that 
might otherwise have arisen upon the supposition that the son vma 
to have half as much as each of the daughters. The decree must 
be for a partition according to the rule above expressed. The 
costs must be paid out of the fund. 

Per Curiam. Decree accordingly. 



i HEMAN H. ROBINSON, ADM^. againtt DAVID LEWIS. 

If, by matter appearing on the face of the pleading!, the plaintiff either has no equity or 
hia remedy therefor is barred by force of a public Statute, the objection is ralid at the 
hearing— though not insisted on by plea or demurrer, nor relied on in the answer 

As — where the time of performance specified in a mortgage of personalty was the ]5th 
day of August, 1848, a bill for redemption, filed 17th day of August, 1850, was dis- 
missed, under the Act of 1830, (Rer. Stat. oh. 66, sec. 19.) 

(The cases of FalU ▼. Tbrronce, 4 Hawks, 412, and Nabit r. Brawt^, 1 Der, Eq. 80, 
cited and approved.) 

Cause removed from the Court of Equity for Bladen County, 
at Fall Term, 1852. 

Allen N. Treadwell, the plaintiff's intestate, on the 6th day of 
March, 1847, conveyed to the defendant a negro slave, for the 
consideration of $600 : as expressed in the deed, which was in 
the ordinary form of an absolute bill of sale, with the following 
condition annexed : — " that if (he said Allen N. Treadwell, his 
executors <fcc., do pay to the said David Lewis, his executors &c., 
the sum of $600, with interest from 15th of August, 1846, on or 
before the 15th August, 1848, then the said David Lewis binds 
himself to deliver up the negro man to said Treadwell, his execu- 
tors &c., and to account for the said negro's hire from the IsC 
day of March, 1847, at the rate of $125 per year," &c. 

The bill was filed by the plaintiff, as administrator of Tread- 
well, on the 17/A day o/Augtisty 1850. It alleged that the said 
conveyance was a mortgage and so intended by the parties, and 
that the sum of money mentioned therein was tendered to the de- 
fendant; and the prayer is, to redeem the slave. The defendant 
in his answer denied that the instrument was in fact, or intended 
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to be a mortgage^ but that it was a contract for a resale of the 
slave; and that the plaintiflT not having performed the conditions 
thereof; he insisted upon his title to the slave as absolute. There 
was a replication to the answer^ and proofe talcen upon the points 
raised by the pleadings, which^ as the cause was decided at the 
hearing upon other grounds, it is unnecessaiy to state here more 
fully. 

No counsel for the plaintiff. 
SirangCy for the defendant. 

PearsoN; J. The allegation that the deed of the plaintiff's 
intestate, executed 6th of March, 1847, by which the slave is con- 
veyed to the defendant, is a mortgage, we think established. 
Upon its face, the deed purports to be a mortgage — a debt of 
$600 is set out— day of payment is given until the ISth of August j 
1848, with interest from 15th of August, 1846, on the $600— 
and the parties agree on the rate of hire to be allowed for the ser- 
vices of the slaves, provided the money and interest are paid. 
This stamps upon the deed the character of mortgage. The evi- 
dence, instead of rebutting this prima facie presumption of a mort- 
gage, tends to confirm it. 

But supposing it to be a mortgage, there is on the face of the 
bill a fatal objection to the plaintiff's right of redemption. Tha 
time of performance, specified in the mortgage, is the ISth day of 
August, 1848. The bill is filed on the 17th day of August, 
1850. So the plaintiff has '^ failed to perform the condition," 
and *^ has omitted to file his bill to redeem, for the space of two 
years after the forfeiture;" and he is "held and deemed forever 
barred of all claim in equity to the property aforesaid." Rev. 
Stat., ch. 65, sec. 19. It is true he fell short only tioo days, but 
the Statute has no proviso; and although it may seem hard, we 
cannot help it — sic lex ita scripta e^. If two days over the time 
were allowed, then ten, twenty days would be insisted on, and 
there would be no end to the violation of the' Statute. So we 
must act on the rule, "a miss is as much as a mile," or defeat 
the object of the Statute, which was to restrict the equity of re- 
demption in personal property to two years — that species of pro- 
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perty being transitory and shifting — and not allow an indefinite 
time to redeem, as is the case in regard to real property, until fore- 
closure or presumption of satisfaction. In this case, the mort- 
gagor died a few days before the forfeiture, and tlie plaintiff did 
not administer upon his estate until some nine months afterwards, 
and he tendered the money a few days before die 17th of August, 
1850; but there is no saving clause in the Statute. 

It is said, the benefit of this Statute ought to have been insisted 
upon by plea, and at all events, there ought to have been a de- 
murrer, or the matter should have been relied on in the answer ; 
and that it cannot be started and relied on for the first time at the 
hearing. We have, after much consideration, arrived at the con- 
clusion that the objection is fatal, although taken for the first 
time at the hearing; and the bill must be dismissed. 

The question may be looked at in two points of view. 1. Be- 
fore the Statute, the Courts of Equity allowed an indefinite time 
for redemption, both as to personal and real property. The Sta- 
tute says in regard to personal property — this right or equity of re- 
demption shall be restricted to two years, after forfeiture. Upon 
the face of the bill, therefore, taken in connection with the Statute, 
of which the Court is bound to take notice, the plaintiff, at the 
time he filed his bill, had no right or equity of redemption; and 
it follows, as a matter of course, that upon the hearing the Court, 
not being able to declare that he has an equity, must dismiss the 
bill, on precisely the same ground that in a Court of law judg- 
ment will be arrested (although the objection has not been taken 
either by plea or demurrer) if, upon the face of the declaration, it 
appears that the plaintiff has no cause of action. For no Court 
w^ill give judgment or make a decree, if it appear on the face of 
the proceedings, that tlie plaintiff is not entided to it according 
to law. 

2. Viewed as a statute of limitations, there is no reason why 
the objection, appearing on the face of the bill, may not be taken 
advantage of at the hearing. It was at one time the received 
opinion, that the Statute of Limitations, or objections in analogy 
to it, lapse of time, &c., could only be taken advantage of &y 
pleuy as well in Courts of Equity as in Courts of Law. It was 
afterwards settled^ that as a plea in equity was a special answer, 
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put in to avoid a general one, there was no reason why the objec- 
tion, based on the Statute of Limitations, might not be relied on in 
the general, as well as the special answer (or plea.) It was then 
suggested, suppose the matter appears on the face of the bill, 
what use is there for a plea? why not allow the defendant to take 
the objection by demurrer? The question was yielded; and ever 
since the case of Hardy v. Reeves, 4 Yes., 466, it has been con- 
sidered that the Statute of Limitations, or objections in analogy to 
it, may be taken advantage of by demurrer, if the bill is 00 
framed as to bring the case within the objection, and there is no 
allegation to take it out of the operation of the Statute, or rule of 
Courts of Equity, in analogy to a Statute operating at law. 

That advantage might be taken of a Statute of Limitations by 
demurrer, if the bill is so framed as to bring it within the ob- 
jection, was settled long before it was admitted that advantage 
could be taken of the lapse of time, by demurrer — Hovenden v* 
Annesb/j 2 Sch. So Lef., 630; and, as late as 1826, in Nesbit v. 
Brown, 1 Dev. Eq., 30, we find Henderson, Judge, insisting 
that lapse of time is not cause for demurrer, and that it should 
have been insisted on by the plea or in the answer, for the reason 
that the plaintiff would then have been prepared to repel it: and 
Tatlor, Chief Justice, puts his opinion on the ground that the 
objection was not relied upon in the answer, nor was it insisted 
on at the hearing — both Judges, however, agreeing, that accord- 
ing to the late English decisions, recognized by this Court in 
FhUs V. Torraficcy 4 Hawks, 412, a statute of limitations, or an 
objection in analogy to it, might be made by demurrer, if it was 
apparent on the face of the bill. Yielding to the common sense 
view of the question, if the objection is apparent on the face of the 
bill, as the Court is bound to take notice of a pubUc Statute, hoW 
can it make a decree in defiance of what is apparent? If any 
matter existed to relieve the case from the bar of the Statute^ or 
from the effect of the lapse of time — such as infancy, coverture) 
want of intellect — the plaintiff, seeing the case as set out was 
within the bar, ought to set out these £ou;ts so that they might be 
put in issue, and to require a plea, (the office of which is to bring 
forward some new matter,) when the objection appearing on the 
bill is absurd. 1 Daniel's Ch. Prac.^ 622, and notes. 
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Assume, then, that when, upon the face of the bill, the case is 
barred by a statute of limitations, the statute need not be pleaded, 
but the objection may be made on demurrer, then the question is, 
suppose there is no plea nor demurrer, and the matter is not reli- 
ed on in the answer: — can it be taken advantage of at the hear- 
ing? We ask why not? — ^inasmuch as the Court, when about 
to give its decree, is bound to look at the whole record, and from 
that it appears the plantifTs suit is barred by a statute, which the 
Court is bound to take notice of? It is admitted, at this day, that 
there is no occasion for a jdea, inasnmch as the matter appears 
from the plantifTs own showing. The office of a demurrer in 
equity is merely to avoid an answer. If the defendant is willing 
to answer, and does answer, there can be no use for a demurrer. 
So, there is no use for a plea and no use for a demurrer, when 
the party is willing to answer. Then the question is, must the 
answer pray to have the same benefit of it, as if specially pleaded, 
or made the ground of demurrer? Certainly not. If it was not 
necessary to plead or demur directly, it cannot be necessary to do 
80 indirectly. There is no occasion for this formula, except where 
the matter would not otherwise be brought to the notice of the 
Court, or is a matter of form which the party may waive, and is 
presumed to waive, unless he insists on it by plea or demurrer, or 
in his answer, as a substitute for plea or demurrer: eg*., disabih- 
ty in the plantiff to sue, as being an outlaw or an alien enemy — 
multifariousness, by which the defendants or some of them may 
be unnecessarily put to inconvenience. 

If the matter appears on the face of the proceedings, and by 
force of a public Statute, the plaintiff either has no equity or his 
remedy therefor is barred, how can the Court make a decree in 
his favor? Adams, in his " Doctrine of Equity," page 264, says 
** a plea, like a demurrer, is not compulsory on the defendant; 
and if he has no strong motive for resisting discovery, an answer 
is generally the safer course-" "An objection, which might 
have been made by demurrer or plea, will in most cases be equal- 
ly a bar when insisted on by answer." " In the case of an ob- 
jection for want of parties, not taken by demurrer or plea, th« 
rule formerly was that whether pointed out in the answer w not, 
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0uch objection was valid at the hearing" — ^the only difference 
being as to the cost. Here we see that a defect, not for the want 
of necessary but of proper parties, although not pointed out by 
demurrer or plea, or relied on in the answer, was fatal at the 
hearing (before the New rules, with which we have nothing to 
do.) A fortiori, where there is a want of equity, or where the 
plantiff's right to insist upon iui equity is barred by law, the ob- 
jection is valid at the hearing, although not insisted on by plea or 
demurrer, or relied on in the answer — upon the broad ground, that 
the Court has no power to decree in favor of a plaintiff, who, ac- 
cording to a public statute, either has no equity or is barred from 
setting up an equity. 

The bill must be dismissed, but as the objection was not taken 
until the hearing, no cost is allowed. 

Per Curiam. Bill dismissed. 



HENRY FISHER agaimt JOB WORTH AND OTHERS. 

Tke Ckwrt will not entertain a bill filed by t creditor for an aoootmt of a fund held hy* 
tnutee for the payment of debts, nnless all the other creditors are made parties, either 
plantiffs or defendants. Otherwise, the trustee might be subjected to as many suits 
as there axe creditors— the account taken in the suit of one, being no protection in the 
suit of others. 

Cause removed from the Court of Equity for Guilford County, 
at Spring Term, 1850. 

In 1842, John Beard, by deed conveyed his estate real and 
personal to the defendant Worth, in trust to secure the payment 
of all his debts — ^the plaintiff beuig one of his creditors. In the 
fall of 1847, the plaintiff Aled this bill against the said trustee, 
and the other three defendants, creditors of Beard, stating that 
at the time the said deed of trust was*executed. Beard was indebl- 
ed to him in a considerable sum — that he afterwards obtained 
judgment therefor — and that a writ of Jieri facias was levied on it 
portion of the property conveyed by said deed, and sold to satisfy 
his execution, but that the same was afterwards by suit recovered 



'» 



64 IN THE SUPREME COURT. 

Fiiher v. Worth and oUi«n. 

ba6k by die trustee; and that he then iasued a writ of capias ad 
satitfacienduni against said Beard; but made no part of his debt 
thereby. The plaintiff then goes on^ by numerous allegations, to 
charge negligence and fraud in the management of the trust by 
the trustee, and fraud between him and his co-defendants in re- 
. gard to the disposition, loss, purchase and sale of the poperty 
conveyed. The prayer is for an'account of the fund, and the 
payment of the plaintiff's share as one of the creditors. It ap- 
pears from the pleadings, that there were several other creditors of 
Beard, whose debts were secured by the said deed of trust, not 
made parties to this suit. ^ 

The defendants, in their answers, deny the allegatimis of fraud 
in the bill, and that of the trustee particularly insists that the bill 
should be dismissed for the want of parties. The defendants 
also aver that the plaintiff, after the said deed of trust was execut- 
ed by Beard, disclaimed all interest under it, denounced it as frau- 
dulent, had executions levied on the property conveyed by it and 
a sale thereof ; and that he was thus bound by his election, and 
entitled to no share of the fund. 

It is deemed uimecessary to state the pleeulings further, which 
are very voluminous^ inasmuch as the cause turned upon a single 
point in this Court. 

Miller , and J. H. Bryariy for the defendants. 
No counsel for the plantiff in this Court. 

Pearson^ J. A debtor executes a deed conveying all of his 
property to a third person, in trust to sell the property and apply 
the proceeds to the payment of his creditors. The plantiff was 
one of the creditors, and instead of taking benefit under the deed 
of trust in the first instance, he opposed it and attempted to col- 
lect bis debt by judgment and execution. Failing in this, he 
ftUs back, and now seeks to recover his debt> by claiming under 
the deed of trust which he had before repudiated. Without de- 
ciding whether he is not bound by. his election^ it is sufficient to 
cay, that he has no right to call for an account and distribution of 
the trust fund, without making the other creditors who are enti- 
tled to diare the fund with him parties^ either plantifis or defend- 
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ants, 00 that all may be bound by the account. The tnist^ 
should be protected/ and the matter of controversy finally dispos- 
ed of. Otherwise, the trustee might be subjected to as many suits 
as there are creditors. The account taken in the suit of one, 
would be no protection in the suit of another creditor. This is 
not allowed by th Aourse of proceeding in a Court of Equity. 

Per Curiam. Bill dismissed, with costs. 



THE PRESmENT AND DmECTORS OF THE NORTH CAROLINA INSTt- 
TT7TE» kc, OF THE DEAF AND DUMB agmmt JOHN W. NORWOOD, 
EXEC'R. OF JOHN KEIXT. 

In a CMe of latent ambignity, eridenoe ddkon the will or other initraiMBt mmt be n- 
•orfed to, to remove the doubt— the question being one at identity* or d fitting the dca« 
cription to the penon or thing intended. 

In acase of patent ambiguity, the queition being one of eonitmetion, the instmment mmt 
speak for itwlf. 

Where tesUtor bequeathed $6,000. to the " Deaf k Dumb InatitBtion," and no perwoa 
of that oorporate name oould be found, but persona were found, by the oorporate name 
of <* President h Directors of the North Carolina Institute for the education of the 
Deaf k Dumb," who are popularly known by the former name i—SUUL to be a case of 
latent ambiguity ; and the latter being identified, by extrinaio eridenoe, as the legatee 
intended, are entitled to the bequest. 
Nash, C. J., dtsscnlicnls. 

(The case of TfaylorT. Amtriam BiUi SoMy^lhe. Eq. 901 oretmled ; and thecMCS of 
Bridgm ▼. PteMonls, 4 Ire. Eq. 27 ; Rea r. ilo&eson, 6 Ire, Eq. 378, and JBomst «. 
8immk$, 5 Ire. Eq. 392, cited and approred.) 

Cause removed by consent of parties) from the C<mrt of Equi* 
ty for Orange county> at Fall Temi) 1863. The facts of the 
case are sufficiently stated in the opinion delivered by this Court* 

J. H. Bryony for the plaintiffs : The bequest is in these words — 
'' I give and bequeath to the Deaf and JDumb Institution, if it 
can be secured, so that the principal will be secure and nothing 
but the interest used &c. $600, for the purpose of educating poor 
mutes/' &c. The corporate name of the Institution is ''The 
I President and Directors of the NcNrth Carolina Institute for the 

i education of the Deaf and Dumb.'' 

' The presumption of law iS| that the teiMator meant an iastiiif 

5 
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tion established in the State of North Carolina, of which he ' 
a citizen and resident. If we look out of the State, there is no 
rule to restrain our wanderings. We may look to Maine and 
California as well as to Virginia. 

The bequest is, by necessary construction, to an institution hav- 
ing charge of the education of the deaf an^pdumb — having the 
capacity and the means to give such instruction ; and the bequest 
is for the purpose of having the poor mutes, mentioned in the 
will, educated by this institution. 

It is not necessary, to make a bequest effectual, that the corpo- 
rate or individual name of the legatee be mentioned, provided 
such a description is given as to identify the legatee, or the sub- 
ject of the bequest. Suppose that some individual had establish- 
ed an Asylum in this State for the instruction of the deaf and 
dumb, and a testator in making "^ bequest to him, instead of us- 
ing his name, had described the legatee as t/te man who had es- 
tablished such an institution for tlie instruction &c.,- — surely tliis 
description would be sufficient, not only upon the rule of id cer- 
turn est &c., but upon authority. A bequest to John, Bishop of . 
Norwich, would be good to the person who was Bishop, although 
his name should be William. Here, instead of an individual, a 
corporation is described; and the object and purpose of that insti- 
tution, its office and functions are necessarily implied by the terms 
of the bequest — so that it is sufficiently identified. 

This Court is often astute, and very properly so, in endeavoring 
to avoid a patent ambiguity, by rules of construction; but this ia 
a case of latent ambiguity, and the Court is permitted to look 
outside the will to relieve it ; and if a corporation is found which 
is popularly known by the name mentioned in the will, no rule of 
law is violated by adopting that corporation as the object of the 
testator's bounty. The evidence then is merely used to identify 
the object of the bequest — not to enlarge, or vary or add to the 
bequest. 

Upon the vrill no ambiguity appears, for there may very well be 
an institution called the Deaf and Dumb Asylum. Upon the 
evidence or admissions of the answer, we find that there is an 
Institution incorporated by the name of the President and Direct* 
CCS, dec, but well known in the community as the Deaf and 
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Dumb Institution^ the name used by the testator. The Court 
then have only to apply the description to the object thus ascertain- 
ed. The. authorities show that this may be done. (Case of 
Lynn regis, 10 (Co.) Rep. 126 ; 1 Bos. & P. 41 ; Angell on 
Corp. 77, 78; 1 Chit. Cr. Law, 145 (216.) 

Iredell, for the defendant. 

Pearson, J. In March, 1851, John Kelly, of the county of 
Orange, died, leaving a will, by which he appoints the defendant 
his executor, and in which is contained the following clause: 

" Item, I give and bequeath to the Deaf and Dumb Institution^ 
" if it can be secured so that the principal will be secure, and 
<^ nothing but the interest used; on these conditions, I give six 
" thousand dollars, for the purpose of educating poor mutes, first 
'^ of this county, when their parents is not able to educate them, 
^* if these conditions are complied with, I give and bequeath to the 
" institution and thek successors in office forever." 

The plaintiffs were incorporated by tlie act of 1848, under the 
name and title of "the President and Directors of the Nortli 
Carolina Institute, for the education of the Deaf and Dumb;" and 
they allege they are the only institution for the education of the 
Deaf and Dumb in this State, and are well and popularly hwwti 
as " Tlie Deaf and Dumb histitution,^^ and by such name were 
Imown to the testator, and by him intended to be, and were de- 
signated and described in his will. The prayer is for the payment 
of the $6,000. 

The defendant admits, that before and since the date of the 
will, the plaintiffs were engaged in the education of the Deaf and 
Dumb, and are the only institution in this State professing to give 
such instruction, and having the means and present abihty to do 
it. But he avers there are in several of the States of this Union 
such institutions, of which one is in the State of Yii^nia, and 
was in successful operation at the date of the will. He also ad- 
mils the plaintiffs were popularly called by the title of " The 
Deaf and Dumb Institution," but he avers they were also called 
popularly " The Deaf and Dumb Institute," " Deaf and Dumb 
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Asylum/* and " Deaf and Dumb School." He submits to pay 
under the decree of the Courts but suggests that there may be a 
deficiency of assets, making an account necessai^, in the event of 
a declaration by the Court in favor of the plaintiffs' right ; but he 
avers he is advised the plaintiffs have no right to the legacy , and 
that the same is void, for want of certainty in the destiription of 
the legatee, and he feels it to be his duty to rely on that groxmd 
of defence. 

On the argument, our attention was called by the defendant's 
counsel, to Taylor v. The American Bible Society, 7 Ire. Eq. 
201 ; and it was urged that if that decision is not to .be overruled, 
it decides this case. We are satisfied of that fact, but. we are also 
entirely satisfied that the plaintiffs are entitled -to the legacy. < .This 
makes it necessary to go into an examination of the cafies, and to 
consider the reason of the thing. 

There are two principles settled, and in fact admitted on all 
hands: 1, If there be a patent ambiguity in an instrument, the 
instrument must speak for itself, and evidence d&hors caimot be 
resorted to ; 2, in cases of latent ambiguity, evidence dehors is uoi 
oaly competent^ but necessary. The difficulty grows out of the 
application of these two principles, so as to say when a particular 
case falls under the operation of the one or of the other. To re- 
move this difficulty it is necessary to go to the fountain, and trace 
these two streams down, and thereby avoid confounding them; for 
although they run close together, there is a plain, marked line 
between them, which has but seldom been crossed. 

The fountain of the first, in the rule as to patent ambiguity, is, 
that it is a question of construction. Hence the instrument .must 
speak for itself) and in case of doubt, no evidence outside can be 
galled in aid; for the only purpose of construction is to find out 
tphat the instrument meansy and that must depend upon w/kU 
the instrument says. 

Thd fountain of the second^ in the rule as to latent ambiguity, 
is, that it is a question of identity — a fitting of the description to 
the person or thing, which can only be done by evidence outside 
or dehors the instrument ; for how can any instrument identify a 
person or thing? It can describe, but the identification, the flt^ng 
of the description, can only be done by evidence dehors^ 
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Trace these two streams from tLeir fountains: 1, a patent am* 
bigtti^ isi when there is some defect in the instrument^ so as to 
call for a construction, in order to find out what it means; e..g^ 
an instrument, in describing the subject to be conveyed, uses 
' language so vague that no subject is indicate^, although the CouKt 
under the maxim ^^ut res majis vaieat qaami pereaiy^^ will try to 
give it a meaning, yet, if on its face it has none, the Court cannot 
give it one, without making a wiUy which it has no right to do. 
Kea V. Robeson, 6 Ire. Eq. 373, is an instance. The donor gave 
all thai messuage and tenement, but did not say where it was, or 
give any further description: (it could only be accounted for by 
the fact that it was copied from a book of forms and the blanks 
were not filled up,) but it was not even intimated that evidence 
dehors could be offered to showtha^riiMMl|iiage and tenement 
intended was the place wher^ne^ttfH Jbft|^klthough such no 
doubt was the fact,) becaus^M^n^a matter qr^onstructiony the 
deed must speak for itself. jKaku^ai»M in describing 

the objects of the donor's boumiproes words so g&eral as to take 
in an indefinite number of peBOi)s,fi^<||(J^Bmiw include with- 
in the operation of the Statut€^^c]^ritabl^j,iil£) cannot inform 
the executor of the intended trusT^i Tl liijlffris void for uncertainty 
and the defect is patent on its face. A gift to the Bishop, ^^ to be 
disposed of to such objects of benevolence and liberality as he sliall 
most approve of " is void, because of its uncertainty and generali- 
ty, by reason whereof its execution cannot be enforced. Morris 
v. Bishop of Durham, 9 Ves. 399; 10 id. 522. So a gift of 
$1,000 to be applied to <^«foreign missions and to the poor saints" 
— <' this to be disposed of and applied as my executor may think 
the proper objects according to the Scriptures, ^^ was held to be 
void ^ipon the authority of the above case, because the trust was 
too general, and could not be enforced. Bridges v. Pleasants, 4 
Ire. Eq. 27. Here the defect was patent on the face of the 
wiU. 

2. A latent ambiguity is when, there being no defect in the 
description of either the person or thing on the face of the instru- 
ment, it becomes necessary to fit the description to the person or 
thing ; in other words, to identify it. Here, as a matter of course, 
evidence dehors is admissible, because in fact it is necessary, and 
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there is no getting on without it^ in any case ; for although the 
instrument may give the most minute description^ it cannot identi- 
fy. That can only be done by proof de/wrs: e. §-., a legacy is 
given to A. B.; one sues for the legacy^ alleging that he is the 
identical A. B.: this must be decided by proof dehorsy viz., either 
the admission of the executor, or the testimony of witnesses. So 
a devise of a piece of land, beginning at a "JScrf OaA" and 
thence, &c., how can the identity of the Red Oaky the beginning 
comer, be fixed, except by evidence dehors^ Again, when there 
be two persons answering the description, the question of identity 
becomes more complicated, but it is still a question of identity, and 
must be decided by evidence dehors the instrument: As if two 
persons allege themselves to be the identical A. B. meant by tlie 
testator, or, as is said in the books, as if there be two ^' Cousin 
Johns." Again, if one has been commonly and popularly called 
by two names, the one his true name, or as Coke calls it, his name 
of Baptism, the other a nick-name, and a legacy is given to him 
by his nick-name — upon the question of identity, evidence dehors 
—either admissions or other testimony — ^is not only competent but 
necessary to show that he is the individual to whom die legacy is 
given: As, that he was commonly know^n by such nick-name, as 
well as by his true name, and was so usually called by the testa- 
tor. For instance, a legacy given to " Petit Corporal " by a vete- 
ran of the anny of Italy, could have been recovered by Napoleon 
Buonaparte; and a legacy given some twenty years ago to " Old 
Hickory," could have been recovered by Andrew Jackson. This 
sub-division includes the case under cotisideration ; for it is a mere 
question of identity, which may be shown by admissions or proof 
that the full name of the plaintiffs was usually not given in com- 
mon parlance, and that for the sake of brevity, they were gener- 
ally called and well and popularly known as tlie " Deaf and 
Dumb Institution." Again, if a person or tiling be named, and 
if after resorting to proof dehors^ no such person or thing can be 
found, the legacy must fail for the want of a person or thing to fit 
the description, and not because there is any difficulty upon the 
question of construction. Barnes v. Simms, 5 Ire. Eq. 392.. 
There was a legacy of two negroes by the names of Aaro?i and 
Pike. The testator had no slaves known by these names, but he 
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had two known by the names of Lamon and Pile] but although 
he had disposed of all of bis other slaves and these two remained 
undisposed of^ unless they passed under the names of Aaron and 
Pike, it was held that could not be allowed in the absence of any 
proof dehorsy that Lamon was sometimes called Acarofiy so as to 
be known by botli names; and so, likewise, as to PUey (or Piety,) 
there being no proof that she was ever called Pike. The ques- 
tion is treated throughout as one of identity, and not one of con- 
struction; for upon the face of that will, as in the will before us, 
there was no difficulty. The difficulty arose on the question of 
identity^ and tlie case was decided on the ground that the subject 
of the legacy could not be identified, even' with the aid of all the 
evidence otUside of the mil that could be procured. 

It is said, admit such \o be the law in regard to individuals or 
natural persons, it is not so in regard to corporations or artificial 
persons ; for every corporation has a name given to it in the char- 
ter by which to sue or be sued, grant or take ; therefore, it cannot 
take, unless the legacy be given to it under tlie name set out in 
the charter. The readiest reply is, such is the case in regard to 
any individual. He has a name dven to liim at his baptism, by 
which to " sue and be sued, grant or take ;" but the question is 
fixed by the authorities, 10 Rep. 28, id. 123; Stafford v. Lofton, 
1 Bos. <k P. 41, where C. J. Eyre says — ^'the case in Brook, 
(<^ Misnomer ") 73, puts a corporation in the same situation with 
a natural person as to pleas in abatement for misnomer. It has 
never since been questioned, that in regard to the name, for the 
purpose of identification, a natural person and a corporation stand 
precisely on the same footing — with this exception in favor of 
corporations :" — a christian name consists in general but of a sin- 
gle word, as John, Robert, whereas the name of a corporation 
frequently consists of several words ; and ^^ the transposition, in- 
terpolation, omission, or alteration of some of them may make no 
essential difiference of the sense." Angell & Ames on Corpora- 
tions 77. 

We now come to Taylor v. Tlie American Bible Society. 
From what has been said, it is clear that case was put on the 
wrong side of the line dividing patent and latent ambiguities, in 
questic«is of construction and questions of identity. A latent am- 
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biguity or question of identity was presented in that case^ in re- 
gard to which evidence dehors was not only competent but necea* 
sary ; and yet such evidence was excluded by putting the case on 
the wrong side of the line^ and classing it under the head of pat* 
ent ambiguity^ or questions of construction. 

The two principles which we have before announced^ are di9* 
tinctly stated and admitted in that case — so there is no difficulty 
about the law. But we hold there was error in the apphcati(m ; 
in other words^ the case was put on the wrong side of the line. 
Bridges v. Pleasants and Barnes v. Sirnms, are both cited and 
relied on ; but we have seen, that the one presented a case of 
patent ambiguity^ or a matter of construction^ the other, a case of 
latent ambiguity, or a matter of identity. A negro is bequeath* 
ed by the name of '^ Aaron." There is no ambiguity in that ; 
no room for construction. But when the negro is called for, none 
such is to be found : so the difficulty arises outside of the will, 
and the question is one of identity. It is thereupon suggested, 
that a negro named '^ Lamon " was intended ; but it was decided 
<<Lamon" cannot pass, under the name of ^^ Aaron," unless 
there be proof that he was sometimes called by the latter name, 
so as to be known by both names — ^which was not pretended. 

A legacy is given to " the Bible Society " — there is no ambi- 
guity in that, no room for construction ; but when the legatee is 
called for, none such is to be found, for there is no coiporation 
having that name. So the difficulty arises outside of the will, 
and the question is one of identity. It is thereupon suggested 
that a corporation named ^^the American Bible Society" was 
intended ; and it was admitted that ^< the American Bible Socie- 
ty " was commonly called and popularly known by the name of 
^< the Bible Society," so as to be known by both names. The 
rule of law in reference to the two principles above announced, 
was admitted, and yet there was a misap^cation ; for the case 
is classed and decided as one of construction. And it is stated in 
the opinion — ^^ This case does not present the question of a la- 
tent ambiguity — that only arises when several persons or things 
come completely within the description contained in the will." 
It is obvious, therefore, that the misappUcation is to be attributed 
to the fact that a «^g& distance was taken for ^Aej^rinc^/e, It 
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is clear that the principle or rule governing cases of IcOeni ambi- 
guity or quesdcms of identity must apply^ as well when a person 
or thing is known by two names^ as when two persons or things 
are known by the same name. In fiact^ as we have se^i above, 
the principle must of necesedty apply to all cases where it becomes 
necessary to show that the person who claims^ or the thing claim* 
.ed; is the identical person or thing ; or in the language of C. J. 
.EiTFFiN in Barnes v. Simma, ^< where the description is to be fit* 
ted to the person or thing." 

We consider it a matter of duty to correct an error as soon atf 
it is discovered. It is certainly the mpei candid course^ and we 
hope in that way to avoid much confinion and subtle refinement. 
There is no doubt that the complexity of the law upon several 
subjects^ to be met with in the books^ grew out of the fact that 
the Courts^ to avoid overruling previous decisions, had recourse to 
nice distinctions, too fine for every day use. 

The ease under consideration is a legacy to ^^ the Deaf and 
Dumb Institution." There is no ambiguity in that ; no room for 
G(»istruction. In looking for the legatee, it turns out there is no 
such corporation. But it is su^ested that a corporation named 
" The President and Directors of the North Carolina Institute, 
for the education of the Deaf and Dumb," was the legatee in- 
tended ; and it is admitted by the executor, that this corporation 
was commonly called and popularly known by the name of '^ The 
Deaf and Dumb Institution " — ^in other words, it is known by 
both names. The case, then, is one of lateni ambiguity, or of 
identity; in regard to which the pnnciple or rule of law is entirely 
settled. 

It is said, if a corporation sues by a wrong name, the error is 
fetal under the general issue ; and we are asked, how can a cor- 
poration tcJce by a wrong name, or any other name than that 
given to it in its charter? As to the matter of pleading, reference 
was made to 1 Chitty, 281 and Tiotes, Brittain etcdv. Newlandy 
2 Dev. & Bat. 363, where it is decided that corporations must sue 
in their corporate names ; and the plaintifi* Brittain and others, 
suing as ^^ The President and Directors of the Buncombe Turn- 
pike Company," were nonsuited, because the true name of the 
corporation was ^^ The Buncombe Turnpike Company." Wa^ 
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reply-; if an individual sues by a wrong name^ he will be non- 
suited ; for every body^ natural as well as corporate, ought to 
know their own names. So there is no distinction between indi- 
viduals and corporations in tliis respect. But there is a marked 
distinction between a question of pleading, when the plaintiff sues 
by a wrong name, and cases where gifts, deeds or bonds are exe- 
cuted to individuals or corporations by a wrong name. This dis- 
tinction was setded in the case of The Mayer ifc. of Ldnn re- 
giSy 10 Rep. 123, and has never since been called in question. 
The reason of the distinction is a sound practical one. << If the 
'^ name of a corporation be mistaken in a «m^, a new writ may 
'< be purchased of common right ; but if it were fatal in leases 
'^ and obligations y the benefit of them would be wholly lost, and 
*^ therefore, one ought to be supported and not the other." This 
distinction is recognized in Mayor of SUxffbrd v. BoUon, 1 Bos. ^ 
P. 41. There, the difference between the name used and the true 
name of the corporation was held to be so slight as to be a mere 
matter of form, which ought to have been pleaded in abatement ; 
whereas in Brittain v. Newkrnd, there was a difference in sfub- 
stance. 

In all of the cases, it is taken for granted as setded law, that if 
an individual or corporation, in a will, deed or bond, is described 
by a nick-name, tliat is a short name, one nicked or cut off for 
the sake of brevity, without conveying any idea of opprobium, 
and frequently evincing the strongest affection or the most perfect 
familiarity— 6. g-., «< the Litde Corporal " — ^^ Old Hickory " — 
<^ Rough and Ready " — ^when the question of identity arises, it is 
competent to show that the individual or corporation whose true 
name was not used, was nevertheless meant to be indicated by the 
nick-name or soubriquet. In 10 Rep. 125, Coke says, " God 
forbid that every curious or nice misnomer, in gifts, leases or 
grants," by or to corporations, should be defeated; for there ^^ be 
a sound difference betwixt writs and grants. ' ' In this age of pro- 
gress, it would be a more especial ground for lamentation. Every 
thing in these days is made short — ^names, distances, &c., &c.; 
and if a corporation cannot entide itself to a legacy, by showing 
that it was usually called and known by a short name , ^^Deaf 
i^nd Dumb Institution," instead of the <^ President and Directors 
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of tlie North Carolina Institute for the Education of the Deaf and 
Dumb," many charitable gifts will be defeated. By way of 
showing further the tendency of the present day to shorten names, 
and that the rules of law must fit the existing state of things, I 
will mention an instance which falls under my notice every day. 
A branch of one of the principal Banks in our State has a nick or 
abort name on its door — ^^ Bank of Cape Fear ;" whereas by law 
the name of the corporation is ^'The President, Directors and 
Company of the Bank of Cape Fear." But will any one say, 
that that institution is not as well known by the one name as by 
the other? (in fact more usually known by the short name) — and 
could it be insisted, that a note payable to the cashier of the branch 
of the Bank of Cape Fear at Raleigh, could not be sued on, for 
the reason that there is no such corporation as << the Bank of 
Cape Fear?" 

There is no such corporation as "the Deaf and Dumb Institu- 
tion ;" but there is a corporation as well and perhaps better known 
by that than by its true name. The purpose of this corporation 
is to carry out the very chanty to which the testator of the defen- 
dant has dedicated a portion of his estate. The rules of law afl 
well as of good sense forbid that tlie charitable intention of the 
testator should be defeated because he did not know the precise 
name of the corporation, and had fallen into the common practice 
of caUing it by a short name. 

The plaintifis are entitled to the legacy. There must be a refer- 
ence to state the amount of assets. 

Per CtmiAM. Decree accordingly. 



BENJAMIN C. WILLIAMS ogainH CHARLES CHAMBERS AND OTHERS. 

Where a bill it defectiye in substance, amendments will not be allowed oo the hearing 
in this Court, except bjr consent of parties; nor will the Court, in such case, except 
under pccoUar circnmstances, remand tho cause for the porpoae of amendment In the 
Court below. 

Cause removed from the Court of Equity of Moore county at 
Pall Term, 1861 . The pleadings and facts necessary to an under- 
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fitanding of the case^ as it was considered on the hearings are siif** 
ficiently stated in the opinions delivered by the Court. 

The case was argued at a former Term by StrangBy Reid and 
Menden/ially for the plaintiff^ and by Winston, W. H. Haywood 
and Hortony for the defendant ; and again at this Term^ by 

Strange J for the plaintifT, and 
Winstony for the defendant. 

Nash, C. J. The bill was filed m the Court of Equity for 
Moore county, where the pleadings were made up and the proofs 
taken ; and the cause being regularly set for hearing, has been 
transferred to this Court. Upon the opening of the case, and 
hearing the bill and the answers read, the attention of the counsel 
was called to an objection which extended in limine to his bill. 
It sets forth no title in the plaintiff, and we cannot, in iJs, present 
form, grant him any relief. A motion is made on the part of the 
defendant to dismiss the bill, which is met by a counter motion 
on the part of the plaintiff to amend . Upon thia motion two ques- 
tions are presented : the first, has this Court the. power to amend, 
without the consent of parties? and the second, if it has not, will 
it send the cause back to the Court below to enable the party, if 
he can get permission there to amend. . The rules of practice in 
a Court of Equity are, to a certain extent, the law of the Court 
and expressive of its power. Upon this subject, the Clerk of the 
Court and tlie gentlemen of the bar in attendance have been con- 
sulted ; and finding a difference of opinion to exist, we have called 
in aid the experience <)f the late Chief Justice Ruffin, who was 
here. For many years the presiding officer of the Court, no one 
is better able to point out its practice. He stated to us that in his 
experience, this Court never allowed amendments in bills in Equity 
in matters of substance, but by tlie consent of parties, for the rea- 
son that it never was considered to be within its power. We are 
satisfied it is not within our power to make the amendment asked 
for, as it is one of substance, and the defendant does not agree to 
it. This is not a Court of original jurisdiction, except in a few 
cases provided for by the Legislature. Bills are filed in the Court 
below, and there the causes are prepared for hearing. When seC 
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for hearing; they may be brought here either by an appeal from 
the Court below^ or may be removed by the parties. No cause 
in Equity can be removed here^ until it is so set for hearing. If 
such an amendment could be made here; without consent of 
parties; it would be necessary; according to the course of the Court, 
to get rid of the decree setting the cause for hearing ; and the 
moment that was done, the cause would be out of Court here. 
We are fortified in the conclusion to which we have come; by the 
Acts of 1822 and 1825; now constituting the 14th sec. of the 33 
ch., Revised Statutes. They provide that the Supreme Court 
shall have power to amend proceedings by making parties; and 
taking testimony when required. The Act constituting the Su- 
preme Court was passed in 1818; and if it has a power inherent in 
it to make amendments; as has been urged; then the Acts referred 
to were entirely unnecessary. It is evident the Legislature did 
not so consider the power given ; and from the manner in which 
cases are directed to be brought irom the Courts of Equity to this 
Court for hearing; by the Act of 1818; no amendment affecting 
the order for the hearing can be allowed here. If it could; a new 
case might in effect be made in the bill; so as virtually to assume 
origuial Equity jurisdiction for the Court. Such a course on the 
part of the Court would be justly r^arded by the Legislature and 
the profession with extreme jealousy; as it would be; in effect; 
allowing bills to be filed here; and here prepared for hearing* 

Can this Court remand a cause for the purpose of amending? 
This is a discretionary power; and can and may be used by the 
Court as justice and equity may require. From the same high 
authority we learn that after a cause is brought on to a hearing, 
the remanding of Equity cases for the purpose of amendment; has 
been, under the practice of the Court; confined to cases of surprise 
or of ^agreement between the parties. Here there is neither ; and 
we should; without hesitation; dismiss the bill but for the answers. 
They have met the bill upon the tide which the plaintiff has re« 
lied on in his testimony ; to that title the testimony has been di* 
rected on both sideS; and the parties have gone to a hearing on it. 
Another reason influences us: we are desirouS; as far as we can, 
of avoiding delay. The case of Parker and Ckggin v. Leathers^ 
decided at December Term, 1846, bears us out in the decree we 
make. 
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Pearson^ J. The bill is defective in substance. It intro- 
duces the plaintiff as the tndy child of Benjamin W. Williams^ 
dec'd., who died seised and possessed of a very large real and 
personal estate, leaving him surviving the plaintiff, his only child, 
and his widow, who is one of the defendants. It suggests that 
it is alleged the father of the plaintiff left a ttnlly but if such is 
the fact and it is deemed materialy the plaint^ holds the defend- 
ards to strict proof thereof . It then avers that one Archibald Mc- 
Bride, who was the father of the widow, under pretence that 
there was a will in which he was named executor, and from 
which will the widow dissented, took possession of the whole es- 
tate, real and personal, and that by an exorbitant allowance to 
the widow for a year's provision, by an excessive dower, and by 
the fact that she was allowed (owing to an impression that in con- 
sequence of a lai^e debt, the widow and child " would be left 
destitute, and that bids made for her would enure to the benefit of 
the child as well as herself,) to buy many valuable negroes, fur- 
niture, &c., (fee, at prices merely nominal^ and by reason of this 
sacrifice of the personal estate, the defendant Chalmers, who had 
intermarried with the widow of the plaintiff's father, and who 
had in the County of Orange been appointed guardian for the 
plaintiff, (leaving the validity of the appointment an open ques- 
tion,) was enabled to obtain a decree for the sale of the real es- 
tate, at which sole the defendant, Chalmers, purchased several 
tracts of land for inadequate prices ; and by these actings and do- 
ings, the plaintiff, who is the only child of Benjamin W. WU- 
liamsy finds that he is poor while his stepmother is rich.'* The 
object of the bill and the whole scope of it is, that he, in the 
character of the only child of his father, may have an account of 
his father's estate, so as to be informed what has become of it, 
and to have all the alleged abuses investigated and put right. 

During the progress of the hearing, and in fact after the hear- 
ing was almost ended, it was suggested to the counsel for the 
plaintff, Mr, Strange, that his bill was fatally defective in sub- 
stance ; for if there was a will, about which the plaintiff made a 
question, and held the defendants to strict proof, then the plaintiff 
was obliged to moke title under the will as legatee or devisee ; 
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and if there toas no willy the plaint^ had set out no title ; that 
the bill was evidently framed on the idea of charging McBiide aa 
Executor de son tarty but that such a fiction^ although adopted in 
Courts of law to enable creditors to get their rights^ had never 
obtained in Courts of Equity in behalf of the next of kin ; and 
that in fact the next of kin had no title except through an admin- 
istrator^ by force of the Statute of Distributions. 

I Mr. Strange, seeing that upon this view of the case, his bill 

would necessarily be dismissed, asked leave to amend ; and if 

I that should be against the coiurse of the Court, then he asked 

that the cause might be remanded, to the end that the amend- 
ment might be made in the Court below — stating frankly, that in 
drafting the bill, and while piling up the circumstances of fraud, 
he on purpose left it as an' open question, whether the father of 
his client died testate or intestate ; and he su^ested in support of 
his motion to amend, that the defendants averred in their answers 
that the plaintijBT's father had left a will, and that all of the prooft 
were taken on that supposition. 

I confess, that at first I was strongly inclined to allow the 
. amendment to be made in this Court, although it would have 
entirely altered the frame of the bill, and introduced the plaintiff 
in a new character ; for I could not see that it was worth while 
to send the case back to the Court below, when it would, as a 
matter of course, be sent back again to us. But upon consulting 
Mr. Freeman, the very able and experienced clerk of our Court, 
who hoA been acting for upwards of twenty years, he stated that 
according to the practice of the Court, after a cause was opened 
on the hearing, no amendment in matter of substance had ever 
beeh allowed. The Court then called in aid the experience of 
the late Chief Justice Rufpin. He fully supported Mr. Free- 
man, and stated, that according to die practice of the Court, af- 
ter a cause is opened on the hearing, if there was a defect in a 
matter of substance, the bill was dismissed as a matter of course, 
but without prejudice — ^the plaintiff paying costs : that he never 
had known an amendment of the kind to be allowed, and he 
knew of but one case in which the Court had departed from the 
practice of dismissing the bill, and had allowed the plaintiff, not 
to amend here^ but to have the cause remanded, in order to get 
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the amendment made below. He further stated that he opposed 
that infraction of the practice of the Court toiisviribuSy but the 
motion to remand was allowed, upon the plaintiff's paying all 
the costs, as in case the bill had been dismissed : And so we find 
the entry upon our record, Parker and Chgginv. LeatherSy 
December Term, 1846, to which he referred us. 

1 am not disposed to violate a practice which is thus shown to 
have been uniform since the oiiganization of this Court, and vol- 
untarily consent to allow the cause to be remanded, with a view 
of amendment below — ^thereby adding another case to that of 
Parker and Coggin v. Leathers. 

Ab there has never been an amendment in matter of substance 
allowed here, the Court will not depart from a fixed practice ; and 
the motion to remand is allowed upon the very special circum- 
stances, that all of the defendants aver that the father of the 
plaintifi* left a last will which was duly admitted to probate — the 
settlements alleged were made with him in the character of legatee 
and devisee — and, in fact, all the proofs are taken upon that sup- 
position. So that the defendants have aided the plaintiflT, as far 
as they can, in setting out his title ; but according to the settled 
practice, a plaintiff must allege and set out a title for himself, and 
cannot rely on proofs or admissions. Proof without an allegation 
is no better than an all^ation without proof. 

PsR Curiam. Cause remanded, with costs. 



SUZABETH MALLORY againgt JOHN MALLORY, EX*R. OF CHARLES 
MALLORY AND OTHERS. 

A Cottt of Eqoitir will not eaterteiii a hill forspeeiiie peHbnune^, In which tb^mtetul 
tenof of the oootnet sought to be onforoed, are not difltinctly iet fordi. 

Bmee, a bill broi^fat by the widow against her husband's derisees and representatires 
for specifie perfbrmtnoe of an ante-nuptial agreement to settte upon her •* a plantation 
and permanent home Ibr life," most distinetly set fiirth what land, where iitnate, Iha 
uomber of acres, &o. 

In equity, as at law, the proofr most oorrespood with the allegatioos of the hill; and the 
Comt will neither allow sobitantial amendments of the hOl to be made on the hesrmgt 
in order to meet ofajeetioof on aoMaot of rarianoe^ noTi eaoept mdcr pcauliar eirane 
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m, will it remand tke oanae, with a view to haying inch amendoMnti made in the 
C^ below. 
See H^tlUams r. ChtUment anU. 
(The ease of FoUer t. Jontt, 2 Der. & Bat. Eq» 201, cited and apptored.) 

Cause removed from the Court of Equity for Qranville coun^ 
ty, at Spring Term, 1862. 

This was a bill filed by the plaintiff^ as the widow of Charles 
Malloiy> deceased) against the executor and devisees and legatees 
of the said Charles> for the specific execution of an ante-nuptiat 
marriage contract. 

It stated that the plaintifif was a maiden lady of about fifty 
years of age, boarding at the house of a friend in the county of 
Orange, and owning ten young and valuable negro slaves, when 
Charles .Ma|lory, who was then a widower, about sixty-five 
years old, made proposals of marriage to her ; that the said 
Charles resided on a tract of land which he owned in the county 
of Granville, about twenty miles from the house of the friend 
with whom she was boarding ; that he had then five children by 
a former marriage, all of whom were of age and settled in life^ 
having been advanced from time to time by their father ; that she 
at first declined acceding to his proposals, but 3delding at last to 
his importunities and the advice of her friends, she consented to 
many him, provided he would make a suitable settlement upon 
her ; that he readily consented to do so, and it was agreed be* 
tween them, that he should have a deed of settlement prepared, 
by which '^ he would assure her in the tide to all her slaves, and 
in their increase, together with the profits and proceeds of their 
labor absolutely and forever, free from all control or right in or 
claim to them, their increase, and the profits of their labor on his 
part, or that of his children by his former marriage ; and that she 
should continue to command and control the said slaves in all 
things as though she were single. He further proposed to setde 
on her by said deed a plantation as a permanent home for her 
life." *The bill then stated, that the said deed of settlement was 
never prepared by the said Charles ; that he made many false 
excuses why it was not done, and practiced many fraudulent arts 
and devices to her to induce her to marry him before it was done^ 
solemnly promising her that it should be done as soon after their 
6 
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marriage as a suitable person could be procured to draft the in- 
strument ; that she^ rel3ring upon his solemn prontise^ did ni&rry 
him, without the said deed having been prepared, or any writing 
' evidencing the said agreement having been drawn up -, that after 
the marriage, he repeatedly promised to fulfil his said contract by 
executing a proper deed, or by providing for her to the same ex- 
tent in his will ; all which promises he failed to perform, and that 
he at last died, leaving a will, which was duly admitted to pro- 
bate, in which he made a provision for her far short of what she 
was to have by the said deed of settlement. The prayer of the 
bill was for a specific execution of the contract therein before set 
forth. Answers were filed by the defendant, John Mallory, as 
the executor of the said will, and by the other defendants ajs devi- 
sees and legatees therein named, and who were also tlie heirs at 
law and next of kin of the said Charles Mallory. 

In all the answers it was positively denied, so far as the defend- 
ants had any knowledge, information or belief, that the said 
Charles ever made any promise to the plaintifl'', either before or 
after his marriage with her, to execute a deed of settlement of any 
kind ; and all the defendants except the executor expressly refer- 
red to and relied upon as a defence, the Act making void parol 
contracts for the sale of land and slaves. A replication was put 
in to the answers, and much testimony was taken by both parties ; 
after which the cause was set for hearing, and transferred to the 
Supreme Court. 

Moore f for the plaintiflf. 

Lanier and Gilliam^ for the defendants. 

Battle, J., after stating the case as above set forth: This 
cause was brought on for hearing at the last June Term, and has 
been heard again at the present term. The main question, 
whether the contract being by parol, can, under the circumstances 
of fraud charged in the bill, be specifically executed in this Court, 
has been fully and ably debated by counsel on both sides. The 
question is a very important one, and it is a matter of regret that 
the state of the pleadings and proofs precludes us from consider- 
ing and deciding it. But it is manifest that the bill cannot be 
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sustained in its present shape. The contract set fortfa^ in it, so far 
as the land is concerned, is entirely too vague and uncertain. It 
is, that the intended husband was to secure the plaintiff by the 
deed of settlement ^^ a plantation and permanent home for her 
life*" What plantation? Where situated? How many acres? 
What value? With regard to these important particulars, the 
contract is entirely silent ; and yet it is one of the first principles 
of the doctrine of specific performance, that the contract sought 
to be performed must be certain and clear in ail its material termF. 
1 Chit. Gen. Prac. 828 ; 2 Story's Eq. Jurisprudence, sec. 761 
and 764. It is true that the bill states tliat the husband, at the 
time of the marriage, lived on a certain plantation in the county 
of Granville, which he continued to own during his life, and of 
w^hich he died seised, and prays that that particular plantation 
may be conveyed to her for life. But there is nothing in the 
pleadings to show thxU to have been the plantation which the par- 
ties had in contemplation ; and if we look into the proofs, instead 
of finding any thing to solve the difficulty, we find uncertainty 
rendered still more uncertain. 

The counsel who argued the cause in this Court, seeing the 
force of this objection endeavored to avoid it by abandoning that 
part of the contract which related io the land, and insisting upon 
the specific execution of it so far as it related to the slaves. Thin 
he contended he had a right to do upon the ground, that the plain- 
tiff was not compelled to insist upon tlie performance of all that 
was stipulated in her favor, but might give up such part as she 
chose ; and he relied also upon the application of the maxim utile 
per intUUe non viticUur. Yielding to the counsel that for which 
he contends, still an insurmountable obstacle's presented by the 
proofis. The weight of tlic testimony taken by the plaintiff to 
establish the tenns of the proposed marriage settlement is, that she 
was to have her property, and he to have his. That is certainly 
not the contract stated in die bill, and yet in equity, as well ^ 
at law, the proofs must correspond with the allegations, and a 
substantial variance is as fatal in the one as in the other, fhster 
v. JaneSy 2 Dev. & Bat. Eq. 201. The counsel, to remove this 
objection, moved die Court for leave to amend the bill, by striking 
out that part of the statement of the contract which related to the 
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land, and inBerting, that the contract was, that the plaintiff 's slaves 
were to be settled upon her, and that she, in consideration there- 
of, was to relinquish all claim to any portion of his estate, in the 
event of her surviving him : And further to amend the prayer by 
striking out what regards the land and adding, that she submitted 
to execute a proper release of her claims to any part of her hus- 
band's estate, either under the will or by way of dower or other- 
wise. The counsel moved further, that if he were not allowed 
to amend here, the cause might be remanded to the Court below, 
in order that he might apply for leave to amend there. The 
amendment proposed is manifestly one of substance, as it will 
change very materially the frame of the whole bill. The contract 
to be stated will be essentially different, claiming less for the 
plaintiff, and conceding something to the husband. Such being 
the case, we cannot allow the amendment in this Court, as we 
have decided at this term in Williams v. Chalmers. To the 
reasons given in the opinions filed in that case, it may not be in- 
appropriate for us to add, that if we yield to this application, (upon 
the ground urged by the counsel, that it is useless to send the case 
back, when it will be immediately returned to us,) another and 
another will be made, until the result will be that causes totally 
unprepared for a hearing will be removed to this Court, under the 
expectation that they can be amended in any manner and to any - 
extent, after they get here. A jurisdiction, in effect original, will 
be thus imperceptibly usurped, which the Legislature has never 
confered upon it, and never intend to confer upon it. 

The reasons given for the order in Williams v. Chalmers are 
conclusive against the allowance of the alternative motion. There 
is a marked differtnce between the two cases. In Williams v. 
ChcUmers, the tide which the plaintiff had failed* to set out, was 
aided, as far as it could be, by the answers ; and all the proofe 
were taken upon the supposition that there was no defect in that 
particular. Here the contract wliich the plaintiff seeks to enforce 
is denied out and out. The defendants aid the plaintiff in noth- 
ing — ^mislead her in nothing. She is informed from the beginning 
that every matter of law and every matter of fact which can be 
disputed, will be disputed. She caimot say Uiat the defendants 
have lulled her into a false security, and claim the indulgence of 
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the Court on that account. With a fair warning that the defen- 
dants would contest every debateable question^ either of law or 
fact; she brings on her cause for hearings and she must abide the 
usual result of failure. 

The uniform practice of the Court, which the nature of its 
jurisdiction rendered necessary, and which has been acted upon 
from its oiganization to the present term, with a solitary exception, 
and that exception opposed by the late very able Chief Justice, 
ought not to be departed from, unless under very peculiar circum* 
stances, such as we have shown do not exist in this case. 

But it is^ urged that the only difiTerence in effect, between re- 
manding a cause upon the payment of all costs, with a view to an 
amendment in the Court below, and dismissing it without preju- 
dice, is in the delay which the latter course may occasion, and 
that, therefore, the Court ought rather to adopt the former, in 
order to expedite the cause. 

Without inquiring whether there may not be a more important 
difference, either to one party or the other, with regard to the an- 
swer or the proofs, than that which has been assumed, we cannot 
be insensible to the advantage of having a settled rule, and to the 
necessity of adhering to it. Such rule may perhaps sometimes 
operate more or less harshly ; but the very fact that it has so long 
existed as a rule, is strong evidence in its favor, that its general 
effect has been beneficial. 

The bill must be dismissed with costs, but without prejudice. 

Per Curiam. Bill dismieBed with costs. 



ALEXANDER J. TROY & WIFE MARIA, AND OTHERS agmnii ROBERT 

E. TROY. 

Where a tract of land was giren in truit for the aole and separate use oC a married wo- 
man for life, remainder in trust for her children living at her death, a Court of Eqaity 
will not decree a sale thereof, with a view to a re-investment of the {urooeeds, upon 
the ground that the land is valuable principally Ibr its timber, and yields no present 
rents and profits. 

In decreeing a sale, the Court will regard the interests of persons most to be aAeted by 
its action— particularly when those persons are iniiuits. 
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The plaintiffs filed their petition in the Court of Equity for 
Bladen County, at Spring Term, 1852, praying for the sale of 
certain lands therein described. The said lands were by Dr. John 
Smith conveyed by deed, bearing date 3rd day of December, 
1850, to the defendant, Robert E. Troy, " in trust for the sole and 
separate use, benefit and behoof of the said Maria J. Troy, wife 
of the said Alexander J. Troy, for and during the tenn of her 
natural life, and at her death, in tnist for the use and benefit of 
such child or children as she shall have living at the time of her 
death, or the lawful issue of such and their heirs forever, to be 
divided amohgst them, according to the laws of North Carolina ; 
and in case the said Maria J. Troy shall leave no child or children 
or issue of such, then in trust for the use and benefit of said 
Alexander J. Troy and his heirs, provided the said Alexander J. 
Troy shall survive his said wife ; but in case all the children of 
the said Maria and also her husband the said Alexander should 
die, and the said Maria should be left surviving, without either issue 
or husband living, then in trust for the said Maria, her heirs, &c." 

The said Alexander and Maria J. Troy have issue three chil- 
dren, who are infants, and are joined in the petition as plaintiffs 
by their next friend, their father. The petition states, that said 
lands are not in a state of cultivation, that they yield no rents, and 
are principally valuable for the timber tliereon, which at present 
would command a high price ; and that a sale of the same would 
greatly promote the interests of the tenant for life, and also of the 
ulterior cestui que trusts. Accordingly, the prayer is for a sale 
thereof by the trustee, Robert E. Troy, and a re investment of the 
proceeds in other lands or in stocks, to be held upon the same 
trusts and limitations. 

Tlie defendant answera, admitting the material allegations of 
the petition, and submits to any decree the Court may make in 
the premises. 

At said Spring Term, 1852, tliere was a reference to the Master 
to report whether a sale of the said lands would promote the inter- 
est of tlie petitioners ; and he recommended a sale in his report 
which was accompanied by an afiidavit of two persons, who state 
that they are well acquainted with the land, and think that the 
interests of the petitioners would be advanced by a sale thereof. 
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Upon which state of the pleadings, the cause was set for hearing, 
and by consent transmitted to the Supreme Court. 

D. Reid, for the petitioners. 
No counsel for the defendant. 

Battle, J. There can be no doubt tliat the trustee has no 
power to sell the lands conveyed to him by Doctor John Smith in 
trust for the petitioners. And from the fact that an express power 
is conferred upon him to sell one or more of the slaves under cer- 
tain circumstances, it may fairly be inferred that the grantor did 
not intend that he should ever sell fne lands. That a Court of 
Equity has, in this State, the power to decree a sale of lands held 
in trust for a feme covert and infants, upon the petition of the feme 
and the guardian of the infants, we think cannot be questioned ; 
and in a proper case, such a sale will be ordered, and the proceeds 
directed to be laid out in the purchase of other lands, or perhaps 
vested in stocks, and settled upon the same trusts. Whether the 
power of the Court extends to a case like the present^ where the trust 
is for a class of persons, some of whom may, but have not yet, 
come into existence, it is unnecessary for us to decide ; for, adofiit- 
ting such a power, we do not think this a proper case for its ap- 
plication. It is undoubtedly the duty of the Court, when it is 
called upon to exercise its jurisdiction in directing a sale, to see 
that the benefit of the persons most interested will be promoted, 
particularly when those persons are infants. This duty would be 
still more imperative, if the Court could act where the trust might 
embrace persons not yet in existence. Applying this caution to 
the case before us, we cannot fail to perceive, that though the in- 
terests of the tenant for Ufc might be essentially promoted by a 
change of the property, it is by no means so clear that the benefit 
would extend to the children. Their benefit was undoubtedly 
most in the contemplation of the grantor ; for the fee is given to 
them, while a life estate only is given to their mother. The use 
which she and her husband can make of the lands, may poesibly 
be more restricted than the grantor intended ; but that cannot have 
any influence upon us. The lands are stated in the petition to be 
valuable principally for the timber growing thereon, and it is cer- 
tain that the less use which can be made of them by the tenan 
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for life^ the more valuable they will be for the remaindermen. 
That fact was no doubt known to the grantor^ and hence it is veiy 
probable that he intended these lands as a certain provision for his 
grandchildren. The reasons ought to be very strong, which should 
induce us to do any act which might have a tendency to disap- 
point that intention. 

But it may be said, that upon a reference by the Court of Equity 
for Bladen County, the Master reported that the interests of the 
infisuit petitioners would be promoted by the sale of the lands in 
question. That report is based upon the testimony of two wit- 
nesses who give no reasons for their opinion, except that they are 
acquainted with the lands. We have come to a different conclu- 
sion. We think that a sale at present would not be benefical to 
the infants ; but as a state of things may possibly arise at some 
future time, when a sale would be greatly to their advantage, we 
will dismiss the petition without prejudice, but with costs. 

Per Curiam. Petition dismissed. 



MARTHA MASON ogoMMi JOSHUA HEARNE. 

Where A, took m abtolote deed for a trtot of land (irom B., and then exeonted an agree* 
meat in writing with C, reciting that " he had a deed for C*8 land," for whieh he had 
paid the purohaie money, and therein bound himwlf to make C. a deed on her paying 
back the laid parchase money within two years; and it appearing that, at wellaa 
fttjm other lacti, that A. was to hold the land merely at a tecurity for hit debt :— JETaU 
that C, qpon her pi^yment of the pnrchate money, wat entitled in thit Coort to a re* 
oonyeyanoe of the land from A., and to an aooount for the rentt and profita— the time of 
payment not being of the ettenoe of the oontraot. 

Cause removed from the Court of Equity of Stanly county, 
at Fall Term, 1852. , 

The plaintiff by her bill, filed 11th February, 1861, alleges 
that several years since, her father, John Mason, now deceased, 
contracted with one Henry Davis for the purchase of a small tract 
of land, at the price of fifty dollars. That her father, in his life- 
time, paid Davis a part of the said purchase money, to wit, $20 ; 
and finding himself unable to pay the balance, transferred his 
claim to the plaintiff, who states that she then made an arrange^ 
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meat with the defendant^ by which it was agreed that he should 
pay to Davis $30 : and become her surety to him in a note for 
$5.55^ the balance due for the land ; which arrangement was 
-carried into effect, and the defendant thereupon took a deed to 
himself for the land, and executed the following agreement in 
writing with the plaintiff: 

"No. Carolina, Stanly County, 13th Peb'y., 1843. 
" Articles of agreement between myself and Martha Mason. 
" I certify that I have a deed for her land to which I paid thirty 
" dollars for the land, on which no lives, 50 acres, which I bind 
" myself to make her a deed for the samef if the said Martha 
" Mason pays me the thirty against the 13th day of February, 
"1845. J. Heakne.'* 

Afterwards, from time to time, the plaintiff states that she did 
work and labor for the defendant to the value of $19.05, (an ac- 
count whereof is exhibited,) and having also taken up her note 
to Davis, she offered to pay the defendant the sum mentioned in 
the above agreement, and take a conveyance of the land — ^which 
he refused, saying " that it was too late." That she still remain- 
ed (witli her mother) in possession of the land, and the defendant 
brought ejectment against her and turned her out of possession ; 
and further, that he had sued out a warrant against her for the 
rent of the premises, and recovered judgment thereon for $25 — 
on which judgment he entered a credit of about $17, for the said 
labor and services rendered by her ; whereas she charges that she 
was not to pay rent, and that said credit should, according to their 
agreement, have been applied to the payment for the land. The 
plaintiff then states, that she afterwards, to wit, in September, 
1850, made a formal tender in gold coin to the defendant, of the 
balance due him under their said agreement, according to the 
above showing ; and that he positively refused to accept the same 
and execute a deed to her. The prayer is that he be decreed to 
execute a conveyance, and for an account. 

The defendant, in his answer, admits tliat " he purchased the 
land of Davis " — shaving before refused to become the plaintiff's 
surety for the purchase money ; and he admits the agreement 
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with her; above set out ; but he avers, that she failed to pay the 
$30 therein mentioned within two years ; and that remaining in 
possession, she agreed, soon afler her father's death, to pay him 
for the rent of the premises $6 per annum. That after her de- • 
fault, he did bring ejectment against her and evicted her ; and al- 
so tliat he sued out a warrant and obtained judgment against her 
for $25, on account of said rent, and credited the same, as charg- 
ed in the bill, for her work and services rendered — ^which he in- 
sists he had a right to do, under their said agreement. 

As to the first alleged tender, he denies that the plaintiff ever 
offered to pay him, until after the expiration of the two years, tlie 
time mentioned in ftie above contract, and after ejectment brought 
against her ; and he admits, that in September, 1850, he did re- 
fuse the tender as charged ; and he insists on his right in equity, 
as well as at law, to hold the land. 

Replication was taken to the answer, and the parties took testi- 
mony, principally as to the fact of plaintiff's agreement to pay 
rent, and as to the manner in which her payments to defendant 
were to be applied. ♦ 

J, H. Bryariy for the plaintiff. 

No counsel for the defendant in this Court. 

Pearson, J. The plaintiff is entitled tq the relief she asks 
for. The agreement in writing, signed by the defendant, shows 
upon its face that the real intention of the parties in the transac- 
tion was to create merely a security ; and for this purpose the le- 
. gal title was i:onveyed to the defendant, in trust to secure the re- 
payment of the thirty dollars, with interest, and then in trust to 
convey to the plaintiff. Such being the intention of the parlies, 
time is not of the essence of the contract in .this Court ; which is 
the principle upon which the Court allows an equity of redemp- 
tion, after the estate at law has become absolute, in all cases 
where the intention was to create merely a security. 

The defendant faintly denies that tlie deed to him was intend- 
ed as a security, and insists upon the fact that his agreement is in 
the form of a cofidition ; and that the condition has not been 
complied with, by a payment of the money, within the time fixed 
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OD. That is true ; but in all mortgages; the form is that of an 
estate to be void upon condition of the payment of money at a 
fixed day. This Court regards not the form, whenever the real 
intention was merely to secure the payment of money, and will, 
upon the ground of the intentiofiy relieve against tiie forfeiture of 
conditions and penalties. The intention that the conveyance 
should only operate as a security is conclusively established, not 
only upon the face of the agreement, but by all the other facts 
and circumstances of the transaction. 

There must be a reference to the Master. In taking the ac- 
count, the plaintiff will be entitled to credit for the amount paid 
by her, and aho for the profits of the land since tlie defendant has 
been in possession, including the amount collected by him under 
his claim of rent. 

Per Curiam. Decree accordingly. 



OSCAR F. DUDLEY & WIFE AND OTHERS agaimt JOHN WINFIELD, 
ADM'R., &c. 

The fhare of an infant of the proceeds of real estate, sold for partition under a decree of 
a Court of Equity, descends to the heir, upon the death of the person entitled, unless 
after arrival at age, he electa to take it as personMty. But the annaal interest of such 
share, to the time gf his death, goes to the next of kin. 

The Court will take tio ^ptice of averments in an answer, which are neither responsire 
to uny allegation in the bill, nor supported by proof. 

(The eases of SeuU v. JenUgan, 2 Dev. & Bat. Eq. 144, and MarA v. Berrier, 6 Ire. 
Eq. 624, cited and approved.) 

The bill was filed by the next of kin of Thomas W. Lilly, 
deceased/ against the defendant as guardian^ and afterwards ad- 
ministrator^ pf Uie said deceased, for an account and settlement. 
The defendant, in hisaftswer, submitted to an account ; and, upon 
a reference to the Clerk and Master, he made a report in which 
he stated the defendant's accounts, both as guardian and adminis- 
trator. One item of chaiige was the proceeds of certain lands 
which had descended to the intestate from his grandfather, and 
which had been sold for partition while he was au infant, under 
a decree of the Court of Equity for Anson County, and the price 
thereof paid lo the defendant as guardian. It was stated in the 
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bill; and admitted in the answer, that the intestate lived three or 
four years after he became of age^ but the defendant never settled 
his guardian accounts with him^ nor paid over to him his estate or 
any part thereof. The reason assigned in the answer, for the de- 
fendant's not having done so was, that the intestate ^^ was a man 
of insane mind, and incapable of making a settlement ;" but this 
was stated in tlie answer only, and no testimony was offered to 
prove it. The defendant alleged in his answer that the proceeds 
of the land, sold under a decree of the Court of Equity, were 
real estate, and were claimed by the heirs at law of his intestate, 
who were different persons from the next of kin. He therefore 
excepted to die report of the Master : 1, because he had charged 
the said proceeds in the administration account in favor of the 
next of kin ; 2, because he had charged compound mterest there* 
on ; 3, because he had charged simple interest thereon. 

After the exceptions were filed, the cause was set for hearing, 
and, by consent, transmitted to the Supreme Court. 

WinstOHf for the plaintiff. 
No counsel for the defendant. 

Battle, J., after stating the case as above : We are of opinion, 
upon the authority of the case of Scull v. Jemiganj 2 Dev. & 
Bat. Eq. Rep. 144, that the first exception must be sustained. In 
that case, it was decided that the proceeds of Itod, sold for parti- 
tion under the Act of 1812, (1 Rev. Stat., ch. 86, sec. 7,) to 
which an infant is entided, remain real estate until he comes of 
age and elects to take them as money. That case has been very 
recendy referred to with approbation in MqrsA v. Berriery 6 Ire. 
Eq. Rep. 524. Its policy has been sanctioned by the Legislature 
in the Act of 1846, ch. 1, the 10th section of which declares, that 
all the proceeds of real estate which may be sold for the payment 
of debts by an executor or administrator, and not required there- 
for, ^< shall be considered as real estate, and as such shall be paid 
over by the executor or administrator to such persons as would be 
entitled to the land, had it not been sold, or, in case of feme co- 
verts, invested as proceeds of sale made for partition." The 
construction of the Act of 1812 is thus setded by the higliest au- 

e 
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thority, and it is decisive, in favor of the defendant, of the question 
presented by the first exception ; for it is admitted in the pleadings, 
that the intestate did not receive from the defendant as his guar- 
dian any part of the proceeds of his land which had been sold for 
partition. He did not, therefore, elect to take them as personal 
property. 'We lay no stress upon the. statement in the -answer f. 
that when the intestate came of age he was a man <^ of insane 
mind, and incapable of making a settlement ;" because it is neither 
responsive to any allegation in the bill, nor proved. 

The second and third exceptions must be overruled, to the ex- 
tent at least of charging the defendant with the annual interest of 
the price of the land up to the time of the intestate's death. <^ The 
interest which accrued during the inflini's life is personalty, as the 
profits of the land during that period would have been. But the 
capital and the interest thereon, since his death, belong to the heirs 
at law.'' Marsh v. Berrier, tibi supra. 

The report must be reformed in the particulars herein stated, 
and it will then be confirmed. The costs must be paid out of the 
fund. 

Per Cvriam. Decree accordingly. 



MERIDFTH BARNES & WIFE ELIZA againtt ENOCH WARD AND OTHERS. 

Where the 8tep*father beeomes guardian to his Btep-child, he if not entitled to charge for 
board and other neoeMaries, furnished his ward antecedently to hia appointoient as 
guardian — the in&nt being incompetent to contract therefor. 

Hence, where rach guardian procured a rtUate from the husband of his ward, soon after 
his marriage, of all his liability to account for property of the infant converted by hin, 
and the consideration thereof was the alleged indebtedness of the ward for board Ac, 
before he became guardian, a Court of Equity will restrain him from arailing himself 
of such release in a suit at law by the ward on his guardian bond—the same being with- 
out consideration. 

(The case of Ixmg r. Norcom, 8 Ire. Eq. 364, cited and improved.) 

Cause removed from the Court of Equity for Robeson county^ 
at Spring Term, 1850. 

In 1828, the defendant Enoch Ward, intermarried with the 
mother of the plaintiff, Eliza, who was then a child. The said 
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Eliza then owned no property except a woman slave, named 
Sylvia, who afterwards bore a qhild ; and these were sold by the 
defendant, Ward, who received the price. In 1835, the bill 
states, that one Rhodes, as the next friend of the feme plaintiff, 
caused a suit to be instituted against tlie said Ward, to recover the 
value of said slaves ; and pending the action, in August of that 
year, he had himself appointed her guardian, and entered into 
bond with the other defendants as his sureties, and thereby de- 
feated the said action. In September, 1842, the plaintiffs were 
intermarried ; and in 1844, they instituted a suit at law upon the 
said guardian bond of the defendants, for an account of the value 
of said Sylvia and child, sold by the said Ward. To this action 
the defendants {beaded a release by the plaintiffs. The suit 
was referred to a commissioner to state an account, and is still 
pending in the Superior Court of Robeson county ; and this bill 
was filed in 1846, for the purpose of restraining the defendants 
from availing themselves, in said suit at law, of the^aid release, 
given by the plaintiff, Meredith Barnes, to the defendant, Enoch 
Ward, on the 6th day of January, 1843 ; which the bill alleges 
was without consideration, (except* that the plaintiffs received a 
small hog worth about one dollar and fifty cents,) and was ob- 
tained under circumstances of fraud and imposition — the said 
Meredith alleging, among other things^ that he is illiterate and 
unable to read, and that he signed said paper, after much impor- 
tunity by the defendant. Ward, and supjposing it to be a mere re- 
ceipt in full of his wife's.claini. 

Enoch Ward, in his answer, admits that he sold said slaves for 
the sum of $400, which he says was a fair price. He also ad- 
raits that the sum of money expressed in said release, to wit, five 
dollars, was not paid by him ; but he denies that the same was 
fraudulently obtained, and avers that it was given in consequence 
and in consideration of the feme plaintiff ^s indebtedness to him, 
of which she well knew, for board and other necessaries furnish- 
ed her, from the year 1828, down to the time of her marriage, in 
1842 ; an account whereof, (including an item of one hundred 
and fifty dollars for her wedding dmner,) is exhibited with the 
answer, amounting to $1,247. The ottier defendants adopt the 
answer of Ward, and with him they insist that the plaintifl^, Merc- 
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dith^ well understood; at the time he executed it^ the character of 
the instrument relied on by them, as a release from the plaintiffs' 
demand at law. 

Upon this state of the pleadings, the cause was set for hearing, 
and by consent of parties transmitted to this Court. 

Grange, for the plaintiffs. 

W. Window J for the defendants. 

NxsH, C. J. The bill is filed to restrain the defendants from 
pleading, or using at law, a release given by the plaintiff Barnes 
to the defendant Ward. Ward, after he married the mother of 
Eliza Barnes, and before his appointment as her guardian, took 
into his possession a n^gro woman, the property of his ward. This 
negro he sold, and the action at law is upon the guardian bond 
to call him to account ; and he has pleaded the release in his de- 
fence. The equity of the pTaintiu's consists in the alleged fact that 
the release was given widibut aiiy consideration. This fact would 
not avail the plaintiffs at law, because the instrument, being under 
seal, they cannot deny, in that forum, that it was given without 
consideration — they arc estopped to deny it. But a Court of 
Equity is not so restWncfl. They may and will look into the 
consideration, and if they see tliat it was obtained by fraud or im- 
position, or, by taking undue advantage of the situation of the 
party executing it, they will either set it aside altogether, or restrain 
the party holding it, from making use of it at law. The consid- 
eration mentioned in the release is five dollars ; and the defendant 
admits no money was paid by him, but alleges that the feme 
plaintiff, his ward, waS'indebted to him in a sum much beyond 
the value of the negro ; and to sustain his claim, he sets forth an 
account against her, amounting to the sum of $1 ,247. In April, 
1828, the defendant Enoch Ward married the mmher of Eliza 
Barnes, the feme plaintiff, and in August, 1835, he was regularly 
appointed her guardian. The account exhibited by him against 
her commences with his marriage, and runs down to the time of 
the marriage of the plaintiffs, in 1842. From 1828 to 1835, the 
defendant is entitled to notliing for the board and maintainance of 
the plaintifll', EUza. It was at one time held, under the construe- 
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tion put upon the Statute of the 43rd Eliz., ch. 2, and others on 
the same subject^ that where a woman^ having children by a for- 
mer husband; marries a second time, her second husband was 
bound to maintain the children. 2 Bulst. 346. But this doctrine 
has been overruled^ and it is now settled that a husband is not 
bound to support the children of his wife by a former husband. 
Tubb V. Harrison^ 4 T. R. H8, Cooper v. Marti?i, 4 East. 75, 
2 Show. 955. The step-father stands, in that respect, towards his 
step-child as any other stranger ; and if, after the child comes of 
age, he promises to pay for his maintainance, an action can be 
maintained, because the step-father was not bound in law to sup- 
port him : — ^if he had been, the subsequent promise would have 
been a nudum pactum. The defendant Enoch Ward was, then, 
under no legal obligation to maintain the plaintiff Eliza, and she 
was under no legal obligation to serve him. For that portion of 
the account,^ then, preceding the appointment of the defendant as 
the guardian of Eliza, he had no legal claim upon her, as she 
was under age at the time of her marriage. The answer of Enoch 
Ward states that Eliza had no property except that negro woman, 
who was sold by him with her infant for $400, which sum was, as 
he states^ a full price. The law of this State does not suffer a 
guardian, in maintaining his ward, to exceed the annual income 
from the ward's property. Rev. Stat., ch. 64, sec. 22. A Court 
of Equity, under peculiar circumstances — as where the infant 
cannot be entitled to maintainance as a pauper, and from want 
of bodily health or strength, or from mental imbecility cannot be 
bound out as the law directs — may apply a portUm of an infimt's 
property to his maintainance, as a matter of necessity. Long v. 
Norcomy 2 Ire. Eq. 354. These remarks are made to show tlie 
fraudulent object of the defendant, Enoch Ward, and the oppres- 
sive use he made of the advantage he possessed, in procuring the 
release— KX>nsiderations which could not be looked into in a Court 
of law« The answer states that the plaintiff, Eliza, knew she 
was greatly indebted to him. Doubdess his unfounded claim was 
not unknown to her ; and if any thing were wanting to show the 
intention of the defendant, it would be made manifest by the last 
item in the account, which is one hundred and fifty dollars for a 
marriage dinner, for a girl who it is stated in the answer had no 
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property, and was a minor. Had the bill asked for an account^ 
we should have ordered one ; but the plaintiffs are content to take 
it in the action at law> and there is no doubt it will be so taken 
there as to do justice to all parties^ and the defendant will receive 
all just and legal credits, including the pig. An injunction against 
proceedings in another Court is an auxiliary writ to restrain parties 
from proceedings before tlie ordinary tribunals, where equitable 
elements are involved in the dispute. The dissolution of the in- 
junction, upon the coming in of the answer, is a question of dis- 
cretion to the Court, whether on the facts disclosed in the answer, 
or as it is technically termed, on the equity confessed, the injunc- 
tion shall be at once dissolved, or whether it shall be continued to 
the hearing. Here the object of the injunction is to restrain the 
defendant from pleading, or availing himself of the release execut- 
ed by the jdaintiff, Meredith Barnes, on the ground that it is in- 
iquitous, without consideration, and contrary to equity and good 
conscience so to use it ; and the defendant's answer fully satisfies 
us upon all these particulars, and that the equity of the plaintiffii 
is suifficiendy confessed. Adam's Equity 196, Mintum v. Sey^ 
numry 4 Johns. Ch. Rep. 497. 

The cause is before us for final hearing, and the injunction must 
be made perpetual. 

Per Curiam. Decreed accordingly. 



THOMAS O. HUNTER AND OTHERS EX*RS. &e. agahui HHUM W. HUB- 
TED AND ANOTHER, EX*RS. &e. 

A widow who dissents from her husband's will, is entitled, under the Aet of 1896, to the 
same share of her husband's personal estate, as in case of his intestacy. 

Therefore, where the testator, by his will, gave to his wife eeftain slaves and other per- 
•ooal estate, and the cxceutors hired out all the slaves, and the proceeds of those be- 
queathed to the widow were less in proportion than those of others, and one of the 
slaves becpieathed to her died :*-/£rf<f , in a bill brought by the repreeentativee of tht 
widow, (who dissented,) that she was entitled to an aooonnt of the estate* as of the 
time of $etUement, and not of the death of testator.* 

* Thia eanae was decided at last June Term ; and C. J. Ruppin, dissenting from the 
majority of the Court, rcUined the papers to file his opinioo; hot having afterwards re- 
lif^ied hit seat, no opinion was filed by him. R«poaTSB. 

7 
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Cause set for hearing upon the bill^ answer and exhibits ; and 
^ removed^ by consent, from the Court of Equity for Wake, al 
Spring Term^ 1862. The pleadings and facts of the case are 
sufficiendy set forth in the opinion delivered by this Court. 

The cause was argued at last June Term by the late 

W. H. Haytcoody Jr.y for the plaintiffs, and by 
/. H. Bryan, for the defendants. 

Pearson, J. The bill is filed by the executors of Elizabeth 
McLeod, against the executors of John McLeod; for a settlement 
of his estate, under the direction of a Court of Equity. 

John McLeod died in December, 1849, leaving him surviving 
his widow, Elizabeth McLeod, and no child, nor the descendants 
of any — ^having made and published a last will, which was ad- 
mitted to probate in February, 1850, at which time the widow 
entered her dissent. The testator had a large personal estate. 
He bequeathed to his widow certain negroes and other personal 
estate ; he made specific bequests of certain other negroes to dif- 
ferent persons ; and he left other negroes and property not specifi- 
cally disposed of, which he directed to be sold, and the proceeds 
appUed to the payment of debts and of sundry pecuniary le^- 
cies. The executors have hired but the negroes, and thereby re- 
alized a considerable amount. The proceeds of the hires of the 
negroes, bequeathed to the widow, are less in proportion than 
those of the other negroes ; and one of those bequeathed to her 
lias died. 

Three questions are msule : — ^Does the loss of the value of (he 
negro that has died, fall upon the widow? 2. Is she to lose by 
the fact, that the negroes bequeathed to her, hired for less in pro-^ 
portion — some of them being chargeable? 3. Is the settlement 
to be made upon the basis of the value of the negroes at the 
death of the testator, or at the date of the setdement ? These 
questions depend upon the same principle, and a decision of the 
first will dispose of the otliers. 

The law gives to a widow the right to dissent from her hus- 
band's will, and upon her doing so, she becomes entitled to the 
same share of his personal estate that she would have been enti- 
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(led to under the Statute of distributions^ in case of his intestacy ; 
that is^ to one third part^ if there be no child, or not more than 
(wo, and a child's part, if there be more than two. Rev. Stat, 
ch. 121, sec. 12. The 13th section provides, that in allotting 
this share, '^ it shall be the duty of the Court to allot the same 
with as little derangement of the provisions of her husband's will 
as is practicable." 

The question is, how far this clause controls and restrains the 
rights of the widow? She claims, not as a creature of her hus- 
band's bounty, but as one having a right secured to her by law. 
She has an election to take under the will, or to refuse the pro- 
vision intended for her, and claim the share that she would have 
been entitled to under the Statute of distributions ; and it seems 
to us that the most natural and proper construction, by which to 
make the different sections of the Statute stand together, is, that 
in case of dissent, the amount of the widow's share is to be ascer- 
tained precisely as if the husband had died intestate : that is, in 
this case, upon the settlement, ascertain the value and amount of 
the whole personal estate, after the payment of debts, and one 
third of that is the amount of the widow's share. But in allot- 
ting, \\z.y paying over to her^ this share, the above clause comen 
into operation ; and it is the duty of the Court to have her share 
paid out of such parts of tlie estate as are not specifically disposed 
of, if sufficient for that purpose — (in this, will of course be in- 
cluded the property intended to be given to her, but which is not 
disposed of by the will, in consequence of her dissent, for in re- 
spect to her the husband died intestate) ; and ^^ thus derange as 
little as practicable the provisions of the will," by not touching 
specific legacies, if her share can be made up without doing so. 

But it is said, the legacy to the widow is a provision oftlw 
iDiUj which ought to be deranged as little as practicable. It is 
manifest that the protection given by this clause extends only to 
such legacies as continue in force under the will, and does not 
include a legacy intended to be given to the widow, but whicli 
she has refused to take under the will, by a right expressly con- 
ferred on her in the preceding section. To justify this construc- 
tion, it will be necessary to add — so as to derange as little as 
practicable the provisions of the will, indttding thai intended/or 
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• 

the taidowy hut which she has repudiated, nullified and stricken 
out of the will, as she had a right to do ! 

The act of 1791 is prayed in aid of the construction contended 
for. By it, in case the widow dissented, a jury was to inquire 
whether the provision made for the widow was equal in value to 
her distributive share. If so, " she was to be therewith content ;** 
if not, the deficiency was to be made up to her out of the resid- 
uum, or part of the estate not specifically disposed of. If that 
fund was insufficient, she had a scire facias against the legatees. 

The provisions of this Act are omitted in the Statute of 1836, 
and in lieu thereof, the clause above recited is inserted ; and it 
seems to a majority of the Court, that the construction contended 
for, so far from being aided, is directly excluded and put out of 
the question by the fact, that the Act of 1791 is omitted in the 
Revised Statutes. 

The Act of 1784 gave the widow a right to dissent, and entitled 
her to a distributive share, without any restraint. The Act of 
1791 restrained the right, by compelling her to keep what was 
given to her, and providing a way to ascertain the deficiency, and 
how it should be made up. This was found to be very incon- 
venient, and gave rise to much litigation. Juries were disposed 
to favor widows, and in many cases it was impossible for a jury 
or a Court to fix on a rule or principle by \thich to be governed. 
For instance, negroes, including breeding women, are given to the 
wife during her widowhood, with a limitation over. If they had 
been given to her for life, there is no rule or principle by which 
to ascertain the value of her estate ; and when the contingency of 
marriage is thrown in, the question is ^< at sea." But the legatee 
having the limitation over has a vested right, and the matter could 
not be made certain, by giving the widow the entire estate. 

These considerations induced the Legislature of 1836, in revis- 
ing the Statutes, to omit the* Act of 1791, and to adopt a middle 
course which is said to be the safest, and while retaining the gen- 
eral provisions of the Act of 1784, the Act of 1791 is omitted, and 
the clause above recited is inserted ; and according to the construe^ 
tion which this Court puts upon the whole Statute, the amount 
of the widow's share is to be ascertained, as in case of intestacy^ 
according to the Act of 1784 : but it is to be paid over to her in a 
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way SO as to derange the rights of specific legatees under the will 
as little as practicable. 

The construction adopted by this Court conforms to the w^ords 
and meaning of the Act of 1836, and avoids the inconvenience 
and litigation that would necessarily resultJrom the other construc- 
tion contended for. In the case above put, of a legacy to the 
wife during her widowhood, of slaves, the Act of 1836 points out 
no mode by which the value of such estate is to be ascertained, or 
how the deficiency is to be made up. In fact the value of such 
an estate cannot be ascertained in any mode ; and so the construc- 
tion by which she is compelled to take the negroes, notwithstand- 
ing her express refusal to do so, cannot be reduced to practice. 
It will not do to say, let the entire estate be allotted to her — a value 
can be put on it ; for that would wholly derange the specific legacy 
limited over. So, if the legacy intended to be given to the widow 
should, after her dissent, turn out to be of more value than her 
distributive share, the constniction contended for would give room 
to suppose, that she was entitled to take it in spite of her election 
and express refusal on record. So, if one or all of the negroes, 
intended to be given to the widow, should, before the estate could 
be settled consistently with the rights of creditors, die or become 
diseased, and she, notwithstanding her dissent, was obliged to take 
them dead or alive, the payment of the share, to which by law 
she was entitled, could be made by the value of a negro who was 
then dead^ although she never was the owner of this negro, and 
had, by her dissent, expressly refused to become the owner ! 

This construction' of the Statute of 1836 decides the questions 
made. The widow is not to be charged, on settlement, with 
the value of a negro now dead, given to her by a will to which 
she entered her dissent. She is not to lose by the fact that the 
negroes were hired out, and that those which she had refused to 
accept produced a less sum in proportion than the others, by way 
of hire ; and the amount of the estate, after paying debts, is to be 
ascertained, as of the tune of settlement. 

The ground upon which there was a turpentine distillery, was 
held upon a lease for years ; and the idea that this was not a part 
of the personal estate, was properly abandoned. 

Per Curiam. Decree accordingly. 
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DAVID GREEN AND OTHERS again$t HARDY B. LANE AND OTHERS. 

However the general rule may he, both here and in England, as to whether a will and 
eodidl, when admitted to probate as one instrument, must be so oonstmed, yet this 
Court will not, in determlniJiS the particular case before it, overlook the fact that the 
testator calls the second paper a codicil, and that the bill and answer so designate it. 

Where a testator by his will directed his slarcs, consisting of a mother and her children 
of yariotts ages, to be removed in as short a time as practicable, and with the intent to 
a permanent settlement in some State or country where emancipation was unrestricted, 
and there to be entirely emancipated, and also made provision for their subsistence and 
education ; and eight years thereafter, made a codicil and republished his will, and gave 
to trustees a house and lot in Newbem and certain personal property, including house* 
hold furniture, and a cow and calf, upon trust that they should permit the mother to use » 
occupy and enjoy the same during her life, and at her death, to surrender up the estate 
to the other slaves : — HM, first, that this provision indicated a change of mind of the 
testator, and his intention that the mother should reside on the lot— so as te 
revoke the provision of the will for her removal ; and secondly, that as the testator 
had thus evinced a disposition to evade the law as to the mother, it ought to appear by 
the codicil, that he wished the fate of the children to be different from hers, or it must 
be presumed he intended that they also should remain. 

(The cases of Haywood v. Craven, 2 Car. L. Repos. 557, Pendleton v. Blount, 1 Dev. & 
Bat. Eq. 491, Sorrey v. Brif^, Ibid 113, and Lemmond v. Peoples, 6 Ire. Eq. 137, 
oited and approved.) 

This cause was removed from the Court of Equity for Craven 
County, at Spring Term, 1851 ; and came on at this term, upon 
a petition to re-hear the decretal order made therein, at December 
Term, 1861, of this Court. The following is the case, as stated 
by Chief Justice Ruffin, in delivering the former opinion of the 
Court— (8 Ire. Eq. Rep. 70):— 

" William S. Morris, of Newberh, made his will on the 15th 
of March, 1831, and therein appointed the defendant Lane the 
executor, and gave to his executor all his estates, except a negro 
woman named Patsy, and her three children, Harriet, Albert and 
Freeman, in trust for the following purposes : First, to sell the 
same and collect the proceeds and other monies due to the testator. 
* And, secondly, that as soon after my decease as practicable, and 
*■ at all events within a year thereafter, my executor remove beyond 

< the limits of this State, and with the intent of a permanent resi- 
' dence, to some State or coimtiy, where emancipation is unre- 

< gtricted by law, the said Patsy, Harriet, Albert and Freeman, 
' and there cause them to be entirely emancipated. Thirdly, that 
f my executor shall apply one half of my money, debts due me, 
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^ and the proceeds of sales before directed^ as a fiind wherewith 
' to effect the removal and emancipation as aforesaid, of the said 

* Patsy, Harriet, Albert and Freeman, and to provide for them^ 
^ after emancipation, in such manner and form as my executor 
^ shall judge best, as the means of their education, improvement 
^and comfortable subsistence.' And fourthly, that the other 
half be applied in certain other legacies. 

" By a codicil, dated May 30th, 1838, the testator expressly le- 
published his will which, he says therein, was written by Judge 
Gaston, and appointed Hardy Whitford and John L. Durand exe- 
cutors ; and he ^ devised to them, or the survivor of them, my 

* piece of ground, with the improvements, on the west side of 
' Craven street, between, &c., and also my household and kitchen 

* furniture, my cow and calf, and ten shares of the capital stock 
*' of the Merchants' Bank of Newbem ; to hold said real estate in 

* fee simple, and said personal property absolutely, in trust never- 
*• theless to permit my woman Patsy to use, occupy and enjoy the 
^ said piece of ground and improvements, and said furniture, and 
< cow and calf, and to have the dividends of said Bank Stock, du^ 
' ing the natural life of said Patsy, and after her decease, in trust 
' to surrender up said real or personal estate to Harriet, Albert and 
^ Freeman, the children of said Patsy, to be held by them in ab- 
' solute property. Item^ I desire my executors or the survivors of 
' them to sell the lots, Nos. 83 and 67, in the town of Newbem, at 
' public auction \ and of the proceeds of the sale I give unto William 
' Henry Morris, son of said Harriet, and grandson of my woman 
*• Patsy, one thousand dollars ' — giving the residue of such proceeds 
to certain other persons. 

''The testator died in 1848, and Lane and Durand, the only 
surviving executors, proved the will. The bill was filed against 
them in 1850, by the legatees named in the will, other than the 
negroes, and by the heirs and next of kin of the testator for an 
account, and pa]rment of the legacies, and the distribution of the 
surplus undisposed of ; and praying that the dispositions for the 
emancipation of the slaves and for provisions for them, may be 
declared unlawful and void, and that a trust in regard to the real 
estate may be held to result to the heirs, and of the personal estate 
to the next of kin. 
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^' The answer of the executors and trustees states^ that the boy 
Albert died before the testator ; and that < in the year 1828^ the 

< testator carried the slaves Harriet and Freeman to the State of 

< Pennsylvania^ and there caused proceedings to be had for their 
^ emancipation, and did, according to the laws of Pennsylvania in 
^ such cases provided, emancipate and set free, as he was there 
^ advised, the said slaves, and then returned with them to his 
' f<Miner residence in this Slate ; and that from thence until his 
* death the said Freeman and Harriet were in his possession and 
' use : And that, being advised after his return that the said pro- 

< ceedings were irregular and contrary to the policy of the laws of 
^ this State, and that said emancipation was void here, and would 
^ probably be so declared at his death, the testator, under the ad- 
' vice of Judge Gaston, executed his will in 1831, and subsequent- 
^ ly thereto, the boy William Henry was born, who is mentioned 
^ in the codicil, as the child of said Harriet.' The answer sub- 
mits whether under these facts Freeman and Harriet were not 
duly emancipated, and whether, therefore, William Henry was 
not free by birth. 

<< The answer further states ^ that within the year after the tes* 
tator's death, and before the filing of the bill, the defendants re- 
moved the negroes Patsy, Harriet and Freeman to the State of 
Pennsylvania, with the intent of a permanent residence in that 
State — the same being a State in which emancipation is unrestrict- 
ed, and there caused them, the said Patsy, Harriet and Freeman, 
to be entirely emancipated. And in that they say they did as they 
were advised, and as they believed in the faithful discharge of the 
trust reposed in them by their tes'ator, it was their duty to do ; 
and that if any other thing remains or is necessary to perfect the 
execution of said trust, they are willing and ready under the order 
and direction of the Court, to perform the same.' The answer 
then states the application of part of the funds of the estate to the 
feraoval and subsistence of tlie three negroes. Patsy, Harriet and 
Freeman, and the payment of two years' rent of the house and 
lot to Patsy." 

MwxrBy for the rehearing. 

The error complained of, seems to have arisen mainly from 
three sources : 
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1. It is erroneously assumed by the Court, that the will and 
codicil are two distinct instruments^ and are irreconcilably repug- 
nant ; and that the clause of the will, directing the slaves to be 
removed out of the State, is revoked by the codicil, because, by 
the latter instrument^ an estate in a house and lot and some per- 
sonalty, is given to trustees, << to permit slave Patsy to use, ocof- 
py and enjoy " the property : whereas they are one instrument ; 
and moreover^ if they are two^ they are reconcilable with each 
other. 

2. It is erroneously assumed, arguendo, that the trustees^ after 
the death of Patsy, are to permit the children of Patsy to ^< use, 
occupy and enjoy" the property: whereas, the remainder in 
the property is given to them, absolutely and stripped of the trust, 
without any condition, express or implied^ as to the mode of en- 
jojrment. 

3. The Court assumes, that there can be no construction given 
to the words ^^ use and occupy," except that the donee is to abide 
and live on the premises : that these words are without meaning, 
unless they imply actual personal residence on the land; and ac- 
tual personal manucaption of the personalty. 

It appears from the probate, that both the will and codicil were 
proved as but one instrument, and as the wUl of the testator : 
whether they were to be regarded as one or two instruments^ was 
a question which could be made only at the probate ; and the sen- 
tence of the probate court is conclusive on every other court for 
every purpose whatsoever, dependent on their being one or two 
instruments. 

The invariable rule of construing tiw papers thus proved, is 
that of construing a single paper. Where they are '* proved as 
one instrument, they must all be construed together." {Britie v. 
Fhrier, 10 C. E. C. R. 193— W'ms. on Ex'rs. 801 ; HiUers- 
don v. Lotve. 24, E. C. R. at 366, et seq.—2 Hare 355 ; Baillie 
V. Butterjield, 1 Cox, 392 ; Campbell v. Radnor, 1 Br. C. C, 
j 272.) 

I Independently of this artificial rule, tlie testator declares the 

j codicil to be 9ipart of his will. Being one instrument, the codi* 

ciliary part, for the purpose of interpretation, is regarded as be- 
ing incorporated into the will. When incorporated, the will reads 
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thus : — ^^ Secondly, as soon after ray decease as practicable, and 
at all events, within a year thereafter, my executors sball remove 
beyond the limits of this State, and with the intent of a perma- 
nent residence, to some State or country where emancipation is 
unrestricted by law, my slaves Patsy, Harriet, Albert and Free- 
man, and there cause them to be entirely emancipated. 

'^ Thirdly, my executors shall apply one half of my money, 
debts, &c., as a fund wherewith to effect a removal and emanci- 
pation, as aforesaid, of the said Patsy, Harriet, Albert and Free- 
man, and to provide for them after emancipation, in such form 
and manner as my executors shall judge best, as the means of their 
education, &c. 

'* I also give and devise to my executors, Whitford and Durand, 
my piece of ground on Craven street, also my household and 
kitchen furniture, my cow and calf, and ten shares of the bank 
stock of the Merchants' Bank ; to hold said real estate in fee sim- 
ple, and said personal estate absolutely, in trust nevertheless to 
permit my woman Patsy to use, occupy and enjoy the said piece 
of ground and the improvements, &c. ; and to have the dividends 
of the bank stock during the natural life of said Patsy, and after 
her decease, in trust to surrender up said real and personal estate 
to Harriet, Albert and Freeman, the children of said Patsy, to be 
held by them in absolute property." 

It is confidently submitted, that if these extracts from the will 
and codicil, had been written in one instrument, no one could 
have found a difficulty in giving to each part a precise and full 
meaning. In one part, there is a clear gift of freedom and the 
means of education, and a permanent home in some other State 
or country ; — in the other, a gift of property situate in this State, 
to be vested in trustees till the expiration of the life estate, and 
then to be denuded of the trust, and become the absolute proper- 
ty of the remaindermen. 

The opinion of the Court treats the will and codicil as distinct 
instruments. Remove the codicil, and the provision for emanci- 
pation is lawful, say the Court. But why remove it, if both may 
stand together, when incorporated together as one? 

But they are not irreconcilable when considered apart : they 
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are not so by force of the words theraselves^ and it is against all 
reason to make them so by constniction. 

It is certainy that the testator knew that the slaves could not 
remain in the State^ after emancipation. This knowledge gave 
birth to the explicit directions in the will — and he equally well 
knew that they could not be educated here, either as slaves 
or free n^roes. To suppose that he did not intend their remo- 
val, is, necessarily, to suppose that he intended to disappoint his 
will — ^to deceive his slaves, and not only to destroy the will, but 
to make void the codicil itself. Nothing can be more unreasona- 
ble than such a conclusion. It is ivot in owpmver to believe it. 
Then, unless his words admit of no other meaning than that his 
slaves sliould remain in the State after emancipation, such inter- 
pretation is unjust and against all rule, by which wills are to be 
construed. 

The Court ought not to adopt such a conclusion, if it may 
possibly be avoided, because, 

1. The words which require their removal, are known to have 
been written for the express purpose of providing for their actual 
removal " in a short time, and certainly within a year." 

2. The words used for that purpoee, are apt, precise, definite, 
full, and admit of no debate as to their meaning or object. 

3. Without such interpretation, both will and codicil are ren- 
dered nugatory. 

4. The testator, who understood the full force of his words, 
would have annulled the provision plainly and directly, if he had 
changed his mind ; and would never have left his executors to 
the accident of finding by construction, in a word of double 
meaning, a countermand of instructions so explicit and peremp- 
tory ; and that too, in a moment after he had republished those 
very instructions. 

6. A change of mind, so vaguely expressed, could not hope 
for execution but through secret instructions, and there is no proof 
of such. 

6. The provision for removal is just what the law required j 
and no one is presumed to intend a fraud on the law. 

7. Because the law favors every construction that fiavors liberty. 
Therefore, the words from which it is inferred, that the testa- 
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tor intended to destroy the provision — to disappoint bis slaves^ and 
abrogate their right to freedom, or commit a fraud on the law, 
should not only be incapable of any other meaning, but should 
so clearly contain the meaning adopted by the Court, as to admit 
of no debate or question on the point. {Stokes v. HeroUy 12 C. 
& F., 2 pt. p. 161.) " If the will is clear, a condicil to alter it 
must be unencumbered by a doubt." <^ The will, in all cases, 
is the primary and governing instrument," per Ld. Brougham at 
p. 165, etseq, " The absurdity of an interpretation may be so 
great as to raise an implication," per Ld. Cottenham, at p. 193, 
March V. AforcAo?!/, 46, E. C. L. R. 813 ; Edensv. Williams's 
ExVs.,3 Mur. at p. 32. The will and codicil, even when distinct 
papers, must be construed together, and every part be mai'e to 
stand, if possible ; and revocations are not favored or presumed. 
(Hill V. Chapman, 1 Ves. 403 ; Crosbie v. McDaweU, 4 Ves. 610, 
Ram on Wills, L. Lib. 265 ; Jones v. Jones, 2 Ire. Eq. 389.) 

In truth, however, in a case like this, where the question is one 
purely of repugnancy, and not of cumulative legacies or the like, 
the rules of construction are the same, whether the instruments 
are to be considered one, or tiDo. If the provisions are irreconcila- 
bly repugnant, they cannot stand in one, better than in two pa- 
pers : and to admit that they might stand, if in one paper, is to con- 
cede that they may be reconciled, and then, of course, they must 
stand, although in two. 

" It is an established rule not to disturb the dispositions of the 
will, further than is absolutely necessary to give effect to the codi- 
cil." (1 Jar. on Wills, 160.) 

" A codicil is no revocation of a will, except in tlie precise de- 
gree in which it is inconsistent with it, unless there be words of 
revocation." (Jar. tU supra, n. 2 ; Brant v. Wilson, 8 Cow. 56.) 

^' It is a setded and invariable rule not to disturb the prior de- 
vise further than is absolutely necessary for the purpose of giving 
effect to the posterior qualifying disposition* ' ' (1 Jar. on Wills, 414.) 

The testator, in the codicil, expressly republishes his will, yet 
the Court say, ^< the testator must have changed his mind as to 
the residence of the negroes, and when he made the codicil, he 
intended that they should be free and remain here. It must be so 
inferred, because, in the codicil, he devises the lot and improve- 
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ments in Newbem to trustees, to permit Patsy, during her life, to 
use, occupy and enjoy them, and after her death, for her chil- 
dren." 

These words apply to Patsy, but it is a mistake to say, that the 
testator applies them to the children, all of whom, it appears were 
more than half grown, when the codicil was made, and one of 
whom was then the head of a family of her own. The codicil 
provides, simply, that after Patsy's estate shall end, the property, 
stripped of the trust, shall belong absolutely to the children. 

To Patsy alone the word "occupy" is applied. Does this 
word, necessarily signify that she must live on the premises? 
Does it as clearly imply that she shall remain in the State, as the 
words of the will do, that she shall leave the State, and go to 
^^ some other State or country "? If so, the papers are irrecon- 
cilable, and they furnish, under all tlie circumstances, the most 
unaccountable and flat contradiction ever witnessed. 

Can Patsy " use and occupy " the property without remainiiig 
in Newbem ? 

I think it clear that the words were used to give property, and 
not to designate the mode of enjoying it. Had they been used 
in a devise to a freeman, actual, personal occupancy would never 
have been inferred, as acondition of the enjoyment. " Occupy " 
is a word of liberal meaning : Even in Statutes concerning land 
it is used as synonymous with " hold " : as in 11 Geo. 2 ch. 19, 
which gives an action "to recover satisfaction for lands held or 
occupied.^^ As also in the act of 1850, ch. 120, which copies the 
words of the Statute of Geoige. During the last half century 
the Courts have found no difficulty at all, in deciding that a respect 
for good English did not require that there should be a personal 
residence in order to satisfy the meaning of "occupy." It is 
perfectly well settled that in deeds, it does not necessarily imply a 
possessio pedis. The term is used in legal precedents of the highest 
authority — in declarations for use and occupation, 2 Ch. PI. 45 
46, and its meaning is fully satisfied by the occupation of an un- 
der-tenant, (hough the occupier in law never saw the premises. 
{BuU V. SibbSy 8 T. R. 327 ; Pinero v. Judsofi, 19 E. C. L. R. 
66 ; Brown on actions 494-'5 ; Saund. PI. & Ev. 889.) So that 
a lease to a non-resident free negro, on condition that he shall 
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^^ use and occupy/' without any prohibition against underletting^ 
would be good. 

The terms were, doubtless, selected by a lawyer, or taken from 
some common form book, and are generally used to denote the 
fullness of the estate of the cestui que use, as distinguished from a 
trust to pay debts, and also to exempt the trustee from responsibil- 
ity for the profits. Patsy, therefore, could morally, legally and 
technically " use and occupy " the premises, by leasing them for 
life. In other words, she could remove y and yet occupy them. So 
there is no repugnancy in her removal out of the State, and her 
nse and occupation of the lot. 

No one, therefore, can say, that the testator has, with the same 
clearness, declared his purpose, that she shall remain, as he has, 
that she shall remove. But with what propriety can the other 
slaves be affected by these words, if their meaning and coimection 
fix Patsy's intended abode in the State? The terms ar^ dropt in 
tRe devise to them : — the property is to be " surretidered " to them. 
Now, this is the legal mode of devesting the trustees of their estate, 
and the surrender imports only, that after her death, they shall 
have the property, not that they shall '^ occupy " it. And there is 
not a word in the codicil respecting them or their property, in which 
can be found an idea definite or vague, concerning their place of 
abode here or elsewhere, 

A devise like this in the codicil, taken without a context, would 
give to a freeman a life estate simply, and, without even an 
implied condition of residence here. Such a devise to a free ne- 
gro resident abroad, who is forbidden by our law to come hither 
and settle, would not be void, upon iany implication that the tes- 
tator intended that the free negro should violate our law by re- 
moving into the State. Most certainly it would not, if the testator 
should declare it to be his wish, that the free negro should stay out 
of the State. Can it be otherwise, when property is given by the 
same words to a slave who is directed to remove away, and per- 
manently settle in some other country ? If it be said that the very 
fact of residence abroad will serve as a context to explain the words 
" use and occupy " in a devise to a non-resident free negro, tli.is 
argument will sliow, first, that these words do not necessarily im- 
port a personal occupancy ; and, secondly, that they are well 
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capable of being explained by the context in the will which directs 
(heir removal. The condition of non-resident free negroes does 
not render them incapable of possessing land here — and land is 
well conveyed to them by the terms "to have and to hold." 
The testator has only devised a remainder in property to slaves, 
whom he directs to be removed for emancipation. Is there any 
thing irreconcilable in their enjoyment of such property, and their 
removal? Would the directions for emancipation have been re- 
voked by a devise to Patsy for life, remainder to her children ? 
Such, and no more, is the devise to the children. 

So far as they are concerned, the whole case, stated in its 
strongest light against them, is this : Both mother and children 
are well emancipated by the wiU; by the codicil the testator de- 
clares his purpose to be, that the mother shall stay here. Does 
this annul the gift of freedom to the children ? The Court first 
infers from the term "occupy," which is applied solely to the 
mother, that she is to remain ; and then, because she is to remain, 
it is inferred that all are to remain, although it is expressly de- 
clared that they shall remove, and although by this remotely 
drawn inference, they are to lose the gift, first of all things inten- 
ded by the testator, and dearest of all things to the donees? 

Can any one pronounce that the testator has as plainly spoken 
in the codicil that these children shall remain, as by the will he 
has declared that they shall remove? A shade even of doubt 
on this question will reverse the opinion. It is urged that the 
word "occupy" has a popular signification, and for the most 
part implies personal residence. Be it so. The books are full of 
cases where the law, in its indulgence to ignorance, has resorted 
to the vulgar meaning of a word to sustain the wills of men ; but 
I never knew one case, where it destroyed a will, by denying to 
a legal tenn its legal meaning. 

These inferences, drawn from and piled on each other, are op- 
posed by every rule admitted in the interpretation of wills. 

By the rule, whi^ declares, that the office of a codicil is to add 
to and not to annul a will : — ^to explain what may be vague, and 
not to cloud what is clear. 
By tke rule, that a codicil is to be construed, with the will, and 
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not in oppoflition to it^ so that both may stand in all their parts^ if 
possible. 

By the rule, that, when the inconsistency is unavoidable, the 
codicil shall affect the will as little as possible, both as to property 
and persons. 

By the rule, illustrated by many and all the decisions of this 
Court on the subject, that every presumption shall be made in favor 
of the claim to liberty, even of him who has once been a slave. 

If a testator directs all his slaves to be emancipated, and a sale 
of some of them is needed to pay debts, the Court does not annul 
the act of emancipation ; but withdraws, by lot, from the boon of 
freedom, only so many as are necessary. If a testator, by a codi- 
cil withdraws one, directly and expressly, it is but fair to conclude 
that he intends to continue the boon to the others. But if he with- 
draws one by construction, or by the use of an unfortunate word, in- 
tended, indeed, to add bounty to freedom, the case before us decides, 
that all the others must follow the fate of him who loses his free- 
dom, by the mode of enjoying his property. 

/. H. Bryan and Miller y contra. 

Battle, J. This is a petition to rehear a decretal order made 
in this cause, at the December Term, 1851, of this Court. The 
parts of the decree complained of, are those wherein the Court 
declares, " that the codicil to the will of 1831, set forth in the 
'^ pleadings, and exhibited in the cause, operated so as to revoke 
" such of the provisions of the will providing for the emancipa- 
" tion of the slaves, as might have been lawfully carried into ex- 
^^ ecution, inasmuch as it provided for their residence in this State, 
" in a condition and state contrary to our laws and policy ; and 
'^thereupon adjudges that the negroes Patsy, Harriet, Freeman 
*^ and William Henry Morris, were still slaves, and belonged to 
'' the estate of said testator, and with their increase, if any, were 
"to be accounted for by the defendants as executors:" And 
wherein the Court further declares, ^* that the said bequests for 
<^the emancipation of the siiid slaves being^void^ they belonged 
<< to the plaintiffs, who are the next of kin ; and that the devises 
'^ and bequests of property of every kind, both real and personal, 
*' in said will to said slaves, or in trust for their benefit, were void^ 
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^^ and resulted to the said beirs at law and next of kin of said tes' 
'< tator^ and that the 8aine> with the profits and interest accrued 
^' and accruing thereon, were to be accounted for by these de- 
'' fendants, as trustees, to and with the said plaintiffs." 

The questions raised upon the petition to rehear have been 
elaborately argued before us by the counsel on both sides. We 
have given to the arguments a full and mature consideration, but 
yet without being able to discover in the decretal order any error 
of which the petitioners have a right to dbmplain. A will is an 
instrument by which a person makes a disposition of his property ^ 
to take effect after his decease ; and which is^ in its own nature) 
ambulatory and revocable during his life* Jarman on Wills, 11. 
A codicil is a supplement to a will> or an addition made by the 
testator, and annexed to, and to be taken as a part of, a testament — 
being for its explanation, or alteration) or to make some addition 
to, or substraction from, the former disposition of the testator. 2 
Black. Com. 500 ; Williams on Ex'rs. 8. In the construction of 
wills, the leading and controlling object is to ascertain the intention 
of the testator | and in order to accomplish this purpose) technical- 
ities may be disregarded, and irregularities of form overlooked* 
The same rule applies to a codicil, so far as the construction is 
confined to itself ; but so far as it affects the will to iirhich it is a 
supplement) the rule is, that it may vary, by adding tO) or taking 
from the will , but it is not wholly to supplant it. Jarman on Wills, 
160. In the construction of wiUs, it is said too, that there is a 
difference between inconsistent provisions when found in the body 
of the will itself, and when found in the will and codicil, arising 
from the fact that in the former case, both provisions have opera- 
tion from one and the same act of publication, while in the case 
of the will and codicil) the provisions contained in the codicil 
necessarily modify or revoke those inserted in the will. But it is 
contended for the petitioheis, that here the will and codicil were 
proved as a will only ; that the decision of the probate Court is 
concltisive, as to that fact upon the Court, of construction ; and 
that) theref<»e, they are to be construed as one instrument* How* 
•ver this may be in England, or in other cases in this State^ as to 
which we do not determine, we do not see how we can^ in tim 
case, overlook the fact that the testator himself calls the second 
8 
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Hifltrament a codicil ; die bill states it to be a codicil^ and the de- 
fendants in their answer admit that it is so. But^ notwithstanding 
this^ we agree with the counsel that the plain intent, apparent in 
the will^ that the slaves should be sent abroad to be emancipated, 
ought not to be defeated by any doubtful intent^ that they should 
reside in this State, to be extracted from the codicil. We agree 
with him fiuther^ that where two intents appear in the same in- 
strument^ one lawful and the other unlawful, the former is to be 
adopted. But we cannA apply the rule to a case, where the in- 
tention, if a plain one, is contained in an instrument whose office 
it is to vary a former one. We agree still further with the cocuisel^ 
that a testator is to be presumed to know the law of the country ; 
but we cannot say that, if so knowing it, he manifestly attempts 
to evade it, his imlawful attempt is to be overlooked^ for the pur- 
pose of carrying out a previously expressed lawful intention . Such 
a rule would have saved the Court from tlie disagreeable necessi- 
ty of deciding the cases of Hayufoad v. OraveUf 2 Car. Law 
Repos. 657, PendkUm v. Blount ^ 1 Dev. & Bat. Eq. 491, 
L&mmcnds v. Peoples^ 6 lie. Eq. Rep. 137, and Sorrejf v. 
Brigkty 1 Dev. & Bat. Eq. Rep. 113: all which were attempts 
to set slaves free^ in evasion of the settled policy and laws of the 
State. 

With these admissions, we proceed to the inquiry whether the 
codicil, in the case under consideration, discloses a clear, plain, 
unmistakable intention of the testator, that his slaves should, not- 
withstanding his declared purpose to emancipate them, continue 
to reside in this State. The counsel for the petitioners contends 
that he does not ; that the only term used by him, which creates 
any difficulty, is the word '< occupy," and that that word does 
not necessarily mean what is technically called Vipossessio pedis. 
We think the counsel has succeeded in showing, that it is barely 
possible the testator might have intended the slaves to reside 
abroad, while enjoying the benefit of tlie property devised and 
bequealbed to them. He certainly has not succeeded beyond 
riiowing such a possibility. But we do not consider that to be 
the rule for ascertaining a testator's intentions. Ordinary words 
found in a will are to be taken in their ordinary acceptation. 
Technical terms are to be understood in their teehiJeal sense^ «n- 
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les the context shows that the testator uqed them in a different 
sense. Here the testator gives a certain piece of ground^ with the 
improvements, in the town of Newbem, his household and kitchen 
furniture, and his cow and calf, and ten shares of stock in the 
Merchants' Bank of Newbem, to the petitioners, to be held in 
trust ^' to permit his woman Patsy to use, occupy and enjoy the 
<' said piece of ground and said furniture, and cow and calf, and 
<< to have the divid^ids of the said Bank Stock, during the natu- 
^< ral life of the said Patsy," &c. He then directs certain other 
lots to be sold by his executors, and of the proceeds of the sale, 
he bequeathed to William Henry Morris, a son of Harriet, and 
grandson of Patsy, one thousand dollars. We ask seriously, 
whether one man out of a hundred would suppose that Patsy, a 
woman, was intended by the testator to reside in Pennsylvania, 
or any of the other free States, and yet ^< use, occupy and enjoy a 
^< house and lot, household and kitchen furniture, and a cow and 
*>< calf, situated in the town of Newborn in this State." We an- 
swer confidently, that he would not. Nor will it help the con- 
struction, to say that the trustees were bound to sell the cow and 
calf, for the reascMi that they were given to Patsy for life only, 
with remainder over to her children. We cannot presume that 
the testator intended a sale ; because, if so, we cannot see why 
he did not expressly direct it, as he did with regard to the lots out 
of which William Henry Morris's legacy was to be paid, and as 
he did with regard to all his estate in his will. We are bound, 
therefore, to declare our opinicm to be, that the testatcnr intended 
Patsy to redde in the town of Newbem, and there to occupy tjie 
house and lot, and use and enjoy the fumiUue, and the cow and 
calf. 

But the counsel for the petitioners contends that, supposing this 
to be the |»roper construction with r^ard to Patsy, it does not ap- 
ply to her children, Harriet and FVeeman, aiMl her grandchild 
William Henry Morris. 

If the clauses in the codicil, relating to the children, had be«i 
separate and distinct from those which 9:ppty to their mother, we 
n^iit perhaps be justified in putting a construction upon it more 
fiiTOiaUe to them. We adroit that the teims employed by the 
testalor do not so necessarily imply a reddenoe in tUs Slate, as in 
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the case of the mother. But neither the will nor codicil any 
where shows an intention that they should be separated from their 
motlier, and we think > that as the testator has evinced a disposi- 
tion to evade the law of the State in relation to her^ there ought 
something to appear in the codicil, tliat he wislied their fiate to be 
different from hers. Ii) the absence of any such intention dis- 
closed by either instrument, we feel bound to hold that the testa- 
tor meant that the children should reside with their motlier, in 
the town of Newbem. That being so> the result is, that the be- 
quest for emancipation has failed > and the slaves mentioned in 
the pleadings, togetlier witli the property devised and bequeathed 
in trust for them, belong to the heirs at law and next of kin^ and 
the petitioners must account for them accordingly. 

VVe must declare that there is no error in the decretal order in 
the matters alleged^ and the petition must be dismissed with cgsts* 

Pbr Curiam. Petition dismissed, 



H£NRY D. TURNER agtUfut NELSON B. HUGHES. 

/ Upon a refereaoe to the Muter, the ptrties thonM be prepared to exhibit their •oeoimts-' 
not as scattered through many books, but brought together, each fumishiag his own 
statement, and presenting the books as he may contend the entries do or ought to ap' 
|icar. The Coatt will not, therefore, require the Matter, to whom partnenhip ae' 
eottBis are referred, to examine the books of the firm runniagnhrou|^ many years, 
Uiough tendered to him by the parties for that jmrpose. 
It is not good cause of exception to the Matter's report, that he admitted as eridence 
suBsmary statements of the aeoomts between the paitiea, as prepared from the books 
(including the Bank books) of the firm, by a person who made them up as the agent 
of the parties, and in their presence, at the time of the dissolution of the firm. 
The rules of practice in cases of reference, stated by Nash, C. J. 

Cause removed from the Court of Equity for Wake at Spring 
Term, 1848. The cause was heard upon exceptions to the Mas- 
ter's report, which are sufficiently stated in the opinion delivered 
by the Court. 

./. H, Bryan^ for tlie plaintiffi 
Iredell, for the defendant. 



DECEMBER TERM, 1852. 117 

Tmuer «. Hughet. 

Nash, C. J. The bill is filed to settle the accounts of the 
firm of the parties^ which ran through a period of fifteen years. 
A reference was made to the Clerk and Master to state the ac- 
counts. The Master made his report to this term, and both par- 
ties have filed exceptions. Those of the defendant were princi- 
pally urged and insisted on. The first exception filed by the de* 
fendant strikes at the report in limine and, if allowed, sends it 
back to the Master. It is, ^^that the Master has not himself '-ex- 
amined the books of the firm, although tendered to him, even so 
far as to ascertain the amount and nature of the debts remaining 
due to the firm, or of its liabilities, or of the amount received by 
each partner out of the funds of the firm for his own use, nor in 
other matters reported on ; but as to all^ has relied upon the sum- 
mary statements made by one to whom the accounts had not been 
referred, and who was not acting as the deputy, nor under the au- 
thority of the Master of the Court, at the time he prepared tlie 
said summaries." 

In his report, the Master states that he << repeatedly called upon 
the counsel of the parties to exhibit before him the state of the 
books, to be made as each might contend the entries did or ought 
to appear — at the same time informing them tliat he should make 
out no accounts of the kind for either party." Upon inquiring 
of the Master, we find such has been his practice in his ofiice, 
where the accounts have run through many years, and the books 
containing them numerous. The practice is founded in reason ; 
and no case exemplifying its correctness more fully could present 
itself, than the one we are considering. The business of the finn 
was the sale of books, stationery and fancy articles. The co- 
partnership has existed fifteen years ; and the report states, that 
the accounts the Master was required to state, ran through thirty- 
five folio volumes, and that it would have taken him six or nhie 
montlis, as he was informed and believes, to have performed the 
duty. Now when it is recollected that as Clerk and Master he 
cannot be allowed by the Court more than $50 for taking an ac- 
count, it is manifestly unjust to require of the Master to wade 
through books requiring such labor. Besides, it would require 
too much of the time of the Master. The practice works no 
hardship to the parties. If they mutually desire a decision of die 
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controveiBy^ they can employ a commissioner who^ for a proper 
conBideration, can perform the work. If they do not so choose, 
but for any cause prefer going before the Master, they must be 
prepared to exhibit their accounts ; not as scattered throtigh many 
books, but brought together in one account, as either claims, each 
furnishing his own account, and presenting the state of the books, 
as each may contend the entries did or ought to appear. By pur- 
suihg this course, more complete justice can be done, the cause 
expedited, and much delay avoided. The refusal of the Master 
to examine the books, as reqmred by the parties, was in accord- 
ance with the practice of the office heretofore observed, and we 
feel no disposition to interfere with it. 

The second ground alleged in the first exception is in this case 
untenable. It is true Mr. Whiting, the gentleman who furnished 
the summaries, was not the person to whom the accounts were 
referred. But at the time he examined the books, he was the 
agent of the parties for that purpose ; and according to his depo- 
sition, the books were examined by him in their presence, and 
the summaries made at the dissolution of the firm, in 1845. 
The deposition of Mr. Whiting is exhibited as the testimony up- 
on which the summaries were admitted by the Master, as evidence 
in the cause. We think there was no error in this particular. 

The first exception is overruled. 

The second exception is overruled. The parties having refus- 
ed to fumish to the Master such a statement, as by the practice in 
his office he had a right to require, he had a right to resort to such 
testimony as was within his power, to show what was the true 
state of the accounts between the parties. 

The third exception is substantially embraced in the first. It is 
founded on the alleged duty of tlie Master to examine the books. 
We have declared it was not the duty of the Master so to do, un- 
der the circumstances disclosed in the report, and which are not 
denied. It would be sufficient in examining this exception to 
ptop here ; but it is as well to state, that however correct in tlie 
abstract, the first and second reasons assigned in support of the ex- 
ception may be, tliey do not apply to this case. The rule only 
ap^ies to cases where the books are not only open to the inspec- 
tion of both parties, but both parties must be so situated that they 
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can hwe a daily inspection of them ; and cannot apply ^ when one 
of the parties is so situated that he cannot h^ve an inspection of 
them when the entries are zoade, or in such convenient time 
thereafter, as that the entry may be deemed fresh) and fix him 
with notTce. When both parties are enabled by their situation 
to see the daily entries^ if they choose, the books must be pre*- 
sumed to speak the truth. In this case> the plaintiff Turner, in 
a short time after the copartnership was formed, removed to New 
York, where he managed a branch of the business ; and the bu* 
fiiness here was under the sole control of the defendant Hughes. 
The third reason goes back to the supposed neglect of the Masr 
ter, in not examining the books. This exception is overruled. 

It is further objected on the part of the defendant, that the Mas- 
ter did not examine the Bank books, and that they were no evi- 
dence, of themselves, of their being correct. Wr. Whiting, the 
agent employed by the parties for that purpose, testified that he 
did examine them, and that they were correct, and the private 
Bank books of the firm, kept by the defendant, were in evidence 
before the Master, and the same reason which exempted the Mas* 
ter from examining the books of the firm, extended to those of 
the Banks. 

The Master reports that the plaintiff made the statements as 
required, and established their correctness by the testimony of Mr. 
Whiting ; and that he further exhibited two statements marked 
D. and C, and proved that the books were erroneous in the items 
therein set forth ; and submitted a statement marked B. founded 
on that statement ; that the clerk refused to correct the books, (it be- 
ing objected to by the defendant's counsel,) unless directed by the 
Court. He further states, that if corrected as required, it will in* 
crease the assets of the firm, and thereby the indebtedness of the 
defendant to the plaintiff, to the amount of $5,264.72. The 
plaintiff excepts to the report of the Master in this particular. 
We think the exception is good and is sustained, and that the 
Master must correct his report in that particular before the Court, 
as hestates he can do. 

The second and third exceptions of the plaintiff are disposed of 
in answering the first. 

It is much to be desired that rules should be adopted, r^ulai- 
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ing the jN'actice in the Couits of Equity below^ and in this Courts 
])f uch delay in the transaction of the busineas of this Court, would 
be thereby avoided, and mote certainty in the administration of 
equity cases be secured. We are fully apprised of the difficul- 
ties under which our brethren of the bar labor, in preparing their 
equity cases on the circuit ; but we think their labors would be 
lightened by the adoption of rules by which their practice is to be 
governed. We do not, however, propose to adopt them at this 
time, because it would operate a surprise upon parties to causes 
now existing, and might thereby work a wrong. But we are 
disposed hereafter to adopt some rule, by which the Clerks and 
Masters below may be governed, in taking accounts referred to 
them. Regularly, when a reference is made to a Master, the 
Court provides for a full investigation of the matter, by a direc* 
tion Uiat the parses shall produce, on oath, all documents in their 
favor, when the nature of the case requires it, and shall be ex- 
amined on interrogatories as the Master shall direct. The Mas- 
ter proceeds by issuing notices, directing the parties concerned to 
attend before him at the time mentioned. It is the duty of the 
parties then to lay before liim wriUen narratives,, called states of 
facts, of the circumstances on which they rely, which must be 
supported by the requisite and proper testimony. After the evi- 
dence is all in, the Master issues notice for preparing the report, 
and he acts upon the evidence as it then stands, no additional evi- 
dence being receivable. At this stage of the proceedings, and 
whilst the report is still in draft, it is the duty of any dissatisfied 
))arty to lay before him written objections, specifying tlie points in 
which he considers it erroneous. If that be not done, exceptions, 
which are the mode of contesting it before the Court, will not be 
heard. These objections, being in writing, are turned into excep- 
tions to the report. Adam's Equity, 381, 2 3 (in maii^n.) These 
rules we do not, at this time, extend to the Clerks and Masters of 
the Courts of Equity below ; but only to the Master of this Court, 
for his future conduct in taking accounts — at the same time recog- 
nizing as proper and correct the rule of practice set forth in an* 
swering ttie first exception in this case. The Master's report be- 
ing reformed before us in Court^ is in all things confirmed. 
PfiR CvRiAM. Decree aocordingly. 
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WILLIAM OWEN, ADM'R. &c. agauut PETER OWEN & WIFE & OTHERS. 

Wkcre a te«^^, by one clanse of hit will, directed that on the marriage of his widow', 
she should S^e a child's part of his personal property, and by another olause, direct* 
ed that on her marriage or death, all the property he had given to her, with all his 
slaves, should be divided between his children i—Hdd that the latter clause did not 
defeat the olear and express provision made in the ibnner, but referred to a division on 
her death, and the former to a division on her marriage ; and that notwithstanding this 
verbal repugnancy, she was entitled, on her marriage, to a child's part. 

Where the bequest was to nine children, with a proviso that if any of them should die 
without lawful issue of their body them surviving, their part should be equally divid- 
ed between the other children, and several of them died without issue : — H^d that 
only the original shares passed by the will to the survivors, and that the portions ac* 
cming to them by the death of their brothers and sisters, became their absolute pro* 
|ierty, distributable on their death, among their next of kin. 

Where a testator, in providing for his children, gave to one of his daughters enough of 
his estate to make her share equal to those of his other children, counting as a part of 
her share, whai sAe might get from a gran^aiher, and the grandftdher was living at the 
time fixed for distribotion, and had given nothing to the daughter i-^Hdd, that she was 
entitled to a full share of the father*8 estate, without regard to what she might there- 
after receive from the grandfather ; and that the Court will not postpone the time for 
distribtttioD, in order to asoortain what might be given by the grandfather. 

(The cases of McKay v. Hendm, 3 Mur. 21 ; Guyther v. 7byIor, 3 Ire. Eq<» 333, 

cited and approved.) 

< 

Cause removed from the Court of Equity for Davidson Coun- 
ty, at Spring Term, 1852. 

The bill was filed by the plaintiff, as the administrator cfe bonis 
non, cumteatamento annexo of Alfred Smith, to obtain a con- 
struction of his will. All the legatees who were living, and the 
representatives of those who were dead, were made parties. The 
clauses of the will upon which the difficulties arose, were as fol- 
lows: 

<^ I leave in the hands and care of my beloved wife, during her 
natural life or widowhood, to be managed as she may think best 
for the tise of her and my children, all the n^oes which I now 
own or poffiess, to be kept by her at home as long as they con* 
duct themselves in an ord^y manner ; but should any of the 
negroes become unruly or disobedient, they are to be hired out by 
my executors, tlie proceeds to go into my estate." 

<^ I give to my daughter Rachel, wife of Obadiah Goes, the 
sum of one hundred dollars, to be paid to her when there is suf- 
ficient money in the hands of my executors to pay this and all 
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die legacies under this will. My will and desire is^ that if my 
beloved wife should marry, that she is to have one third of my 
land during her natural life, and to have an equal or child's part 
of all my personal property. I mean the one third jtf the tract 
of land on which I now live." ^ 

^^ I request and desire my wife> as my children who are now at 
home should marry or settle to themselves, to let each of them 
have the use and possession of one negro a piece, and such other 
property as they may need, and which she can spare, to enable 
them to commence housekeeping — ^the property taken by each 
child to be accounted for in a final settlement of my estate, at the 
death or marriage of my beloved wife." 

^< My will and desire is, that at the marriage or death of my 
beloved wife, all the property I have willed to her, (land except- 
ed,) with all the n^roes, be divided between all my children who 
are now at home, and when they all get as much as I have given 
my daughter Rachel, counting what Leonard Goss has and may 
give h^r, thbn she, Rachel, shall share equal in the balance of 
my estate with all my children now at home ; but should the por- 
tion which I have left Rachel, with what she may get from her 
grandfather, Leonard Goss, then she is to be made equal with my 
other dau^ters out of my estate." 

'^ I will that my executors sell four hundred and fifty bushels 
of com, one hundred bushels of wheat, and all the crop of cot- 
ton now growing, (except for family use,) either at public or pri- 
vate sale, together with all my outstanding notes ; after the pay- 
mssDi of all my just debts and the legacies in this will, the bal* 
ance, if any, to be divided between my wife and all my children, 
share and sliare alike. My will and deare is, that should any of 
my children now at home die without lawful issue of their body 
them surviving, their part to be equally divided between the bal- 
ance of my children now at home with me." 

In other parts of his will, the testator gave to his wife, during 
her life or widowhood, several articles of personal property, to 
each of his sons, certain parcels of land, and to each of his four 
daughters, Ellen, Nancy, Mary Ann and Meurtha, seven hundred 
dollars. The bill stated, that besides his daughter ttachel, who 
was married and living with her husband separate from her fa- 
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ther, he had four sona^ to wit, James, Alfred, Bui^^ess L. and 
Casper G. Smithy and four daughters, to wit, EUen, Nancy, Ma- 
ry Ann and Martha, all of whom were living at home with their 
&ther, both at the Ume when his will was made, and at his death ; 
that afte»the death of the testator, his daughter Ellen had mar- 
ried the defendant Peter F. Owen, and then died, and her hus- 
band bad administered upon her estate ; that four of the other chil- 
dren had died intestate, to wit. Burgess and Casper, upon whose 
estates the plaintiff had administered, and Alfred and Nancy, of 
whom the defendant, Peter F. Owen, bad become administrator ; 
and that tbe widow, on the 3d day of September, 1861, inter- 
married with the defendant, Peter Owen. The bill then stated, 
that upon the Siarriage of tbe testator's widow, the plaintiff had 
sold the perishable property which had been given to her during 
her life or widowhood, and was ready to divide the proceeds, and 
also the negroes, among the legatees, but that difficulties had 
arisen in the constructi<m of the will, upon which the plaintiff 
prayed the advice of the Court. 

First, the widow insisted that she was entided to a clyild's part in 
the division ; and also that she was entitled, as one of the next of 
kin, to a share of the estates of the children who had died ; and 
particularly to the accrued shares of those who died after tbe first. 
The children on the otlier hand insisted, that by her marriage, 
she had forfeited all claim to any part of the personal estate. 

Secondly, Rachel Goss insisted, that as her grandfather had 
given her nothing as yet, she was entitled to receive from the es- 
tate six hundred dollars to make her share equal with her four 
sisters, to whom legacies of seven hundred dollars each were 
given ; and that upon a proper contruction of tbe whole will, she 
was entitled to a share of the estate of all the children who had 
died ; and particularly to the accrued shares of those who died 
after the first. The other children contended that she was not 
entitled to any thing until it should be ascertained what she might 
receive from her grandfather, Leonard Qoas ; and some of them 
contended tliat no division could take place at all, until thi^ should 
be ascertained. The other children contended further, that she 
could not claim any part of the estates of the decedents, because 
she did not live at home. 
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The bill stated further that the defendant, Peter P. Owen^ had 
sold one of the negroes for six hundred and twenty-five dollar?^ 
and had received the price, for which he ought to account. 

The ans^vers admitted the facts stated in the bill, set up their 
respective claims as therein set forth, and submitted tc^snch de- 
cree as the Court might make. The answer of the defendant, 
Peter P. Owen, admitted that he had sold the slave as charged, 
said he had done it with the consent of all the fiimily, and was 
ready and willing to account for the proceeds. The case was set 
for hearing upon the bill and answer, and transmitted to the Su- 
preme Court. 

No counsel for the plaintiff in thitf Court ; and 
The case was submitted without argument by HKBer and Bus- 
bee for the defendants. 

Battle, J., after stating the case as above, proceeded : — ^We 
are called upon to decide upon the questions presented by the 
pleadings, without the aid of an argument. It is possible that, 
under such circumstances, we may have mistaken what the testa- 
tor intended should be done with the personal estate in the events 
which have happened. The will is not very perspicuous, and 
some of the sections appear, at first view, to be contradictory to 
others. But applying to it those rules which have long been es- 
tablished for tlie construction of instruments of this kind, we thmk 
that we can approximate to, if we do not exactly fix upon, the 
wishes of the testator. 

All admit that the fundamental rule in the construction of wills 
is to ascertain the intention of the maker ; and for that purpose, 
all the parts of the will are to be taken in view, and effect is to 
be given as far as possible to every clause. What is wanting or 
obscure in one 8ecti(m or paragraph, is to be supplied by what is 
clearly expressed in another, so as to give to the whole instru- 
ment a unifonn, consistent interpretation throughout all its parts. 
Thus, where tlie testator in the will before us directs, in one sec- 
tion, as follows, << at the marriage or death of my wife all the 
property I have willed to her, with all the negroes, be divided be- 
tween all my children who are now at home," &-c., without giving 
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ber any shore thereof^ it is evident that he was thinking only of a 
division to be made at her death ; but that cannot defeat the clear 
and exjnress provision made in a previous clause^ that if she mar- 
ried, she was to have a child's part. We hold; therefore^ that she 
is entitled to a child's part of the fund> after deducting six hun* 
dred dollars for Rachel^ as hereinafter expressed ; that is^ to 
one tenth part thereof, there having been nine children^ including 
Rachel Goss, who were living at the testator's death. We can 
see no pretence for her claim to the original shares which ^ upon 
the death of some of the children who lived at home, went to 
the survivcHs ; but she is clearly entiQed as one of the next of, jcin 
of her deceased children, to a share of the accrued shares of those 
who died after the first — l^Kay v. Hendon^ 3 Mur. Rep. 21 ; 
1 Jarman on Wills, 620, and the cases there cited. 

There is more difiiculty in deciding upon the claim of Rachel 
Goss. The testator seemed to think that ber grandfather would 
provide for her to some extent ; and he intended that what he 
himself might give her should depend upon that provision. But 
he clearly fixed upon an event wliich was to be the period when 
the division between his widow and the children should take 
place ; and we cannot find a sufficient indication in the will, that 
he wished such division to be postponed for a longer period, to 
await the uncertainty of the grandfather's providing for Rachel. 
He doubtless thought the old man w.ould die and leave something 
to his grandaughter, before his wife should either marry or die. 
In this he was mistaken, and he has not provided against the mis* 
take. We hoiu, therefore, that the marriage of the widow was 
the time for the division, and that Rachel, not having received any 
thing from her grandfather, is entitled in the first place to six hun- 
dred dollars, in order to make her equal ^nth her four sisters, and 
then she is entitled to a child's share of the whole remaining fund. 
She was not living at home, and cannot claim any of the origi- 
nal shares of the deceased children ; but she is entitled, as one 
of the next of kin of her deceased brothers and sisters, to a share 
of the accrued shares of those who died after the first. 

All the other children who are living, and the representatives 
of those who are dead, are entitled each to one tenth part of the 
whole fund, after deducting therefrom the lix hundred dollars for 
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Rachel. That sum is to be deducted before the division in order 
to effectuate the manifest intention of the testator, to make the di- 
vision of his personal property equal among his widow and all his 
children, in the events which have occurred — ^the seven hundred 
dollars given to each of his daughters, being in lieu of a provi- 
sion in land, such as he had made to his sons. 

All the children, other than Rachel, who are living, are enti- 
tled to the original shares of those who are dead, and to their 
respective parts of the accrued shares as next of kin^ as specified 
above, in relation to the widow and Rachel. 

In this opinion we have treated all the legacies as vested, as the 
parties seem to have done. We think, that upon a proper con- 
struction of the whole will, they aft so vested, though the di- 
vision is directed to be made at the marriage of the widow. The 
words whefiyifoT at, applied to a legacy generally, makes it con- 
tingent, << unless there be some other expresaon to exjdain them, 
or some provision in the context to contrdi them." We think 
there are many expressions in this will to control the meaning of 
the word ai. The property is given to the wife during her life or 
widowhood. At her death or marriage, it vras to be divided be- 
tween her and her children. The shares of the children were, 
therefore, vested remainders, to be enjoyed in possession upon 
either of the events which might determine the particular estate. 
See Gvyiher v. Taylor, 3 Ire. Eq. Rep. 323. 

It must be referred to the clerk to take all proper accounts, &c. 
In the final division which is to be made^^ accordii^ to the princi- 
ples expressed in this opinion^ the .defendant, Peter F. Owen, is 
to be charged with the price of the negro sold by him, with in- 
terest thereon from the time he received the money. All the costs 
will be paid out of the fund. 

Per CuRUM. Decree accordingly. 
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WILUAM J. SBflTH, ADM'R. ife himi» turn AND OTHESS agahtti JOHN £. 
FQRTESCUE AND OTHERS. 

Wbera sn adminiftntor, under the Act of 1846, sold land, of hit ioteitate's estate, to 
obtam aiMtt to paj the dchtf , and transferrad by endoneoBeDt the bond of the par* 
chaaer, reoeiTing thereibr a quantity of eom from the endorsee, who had notioe that 
the com given for the bond was for the indiridoal use of the administrator :— JHsIci, 
in abill brought by the administrator de 6onM turn of the intestate, and the sureties of 
the farmer administrator, that the endorsee is liable to aoeount for the hood. 

(Theeasesof J5rttmY.iloiiMim,4Ire.Eq.28l; »FtIso» ▼. J!>otfer, 7 Ire Eq. 331, died 
and approred.) 

Cause removed from the Court of Equity for Hyde county^ at 
FaU Term, 186^. 

The bill is filed to follow the assets of the estate of Benjamin 
Russell^ who died in (he year 1847. Upon the death of said 
Benjamin Russell, administration upon his estate was by the pro- 
per authorities granted to Charles B. Russell, who entered into 
IxHid with the plaintiffs as his sureties. In order to obtain assets 
to discharge the debts of his intestate, he filed a petition in the 
County Court of Hyde for a seJe of the real estate ; and such 
proceedings were thereupon had, that a decree was regularly 
made, and the land sold <m a credit, in January, 1848. At the 
sale, the defendant Warner became the purchaser, at the price of 
three hundred and twenty-five dollars and fifty cents. To secure 
the payment, he executed his note to Charles B. Russell, with 
the defendant Slade as surety* This note was, upon its face, 
made payable to Charles B. Russell, as administrator of Benja- 
min Russel. The said Charles B. Russell, in the spring there- 
after, contracted with the defendant, Fortescue, for the purchase 
of a quantity of com, and in part payment therefor, transferred 
by endorsement the Warner note to him, which was subsequent- 
ly paid to him by the principal and the surety. The bOI charges 
that the defendant, Fortescue, had full notice, before he deliver- 
ed the com or received the note, that the latter was the property 
of (he estate of Benjamin Russell, and that the said Chaiies B. 
Russell was purchasing the com for himself. In 1849, Charles 
B. Russell died intestate and insolvent, and administration de 
bams nan on the estate of Beojamin Russell was granted to the 
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plaintiiT, Smith ; and letters of administration on the estate of 
said Charles B. Russell were granted to the defendant , Willord. 
Fortescue^ in hia answer, denies that at the time he sold the com 
and took the transfer of the note^ he knew that Charles Russell 
was purchasing it for his own use. Upon this question — ^the 
plaintiffs having taken replication to the answer-^the parties pro- 
ceeded to take proofs ; and the cause having been set for hearing, 
was removed to this Court. 

Dtnvnelly for the plaintiffs. 

Shawy for tlie defendant Fortescue. 

Nash J C. J., after stating the case as al)ove : It is abundant* 
ly proved by the depositions on file, that the defendant, Fortes- 
cue did know that Charles B. Russell purchased the com of him 
for h^B own use. In the first place, his denial is evasive. His 
statement is, tliat ^^ Charles Russell kept a country store and trad^ 
ed for com and again sold it, generally at ah advance by retail, 
or shipped it to a northerb port ^ith a vi^w to profit expected from 
such sales; and for money ; that he did not inquire of him^ and 
does not know^ whether said Russell bought said com for his own 
use, or to raise money on it to pay the debts of the said Benja- 
min Russell's estate " &c. This statement is sufficiently suspi- 
cious to deprive it of all weight as an answer to the plaintiff's in- 
terrogatory. Weakened as it is by the terms in which it is cloth- 
ed, it is entirely destroyed by the proofs. Mr. Mason's deposition 
show8> that when Fortescue was talking of selling the com to 
Russell, he told the deponent that William J. Smith had fbre^ 
warned or begged him not to take the Warner note, and that he 
had promised him he would not ; but that afterwards^ Fortescue 
told him he had concluded to take it, as he was getting a better 
price for his com — that Russell had tiered him his own note^ but 
he was afraid of it^ and that Russell urns compelled to have the 
money to pay in Bank* Mr. May proves, that before the com 
was sold) he heard the plaintiff tell Fortescue not to take tlie 
AVamer note, and that Russell would use the funds for his own 
purposes. An executor and an administrator has the legal title to 
the property of him they represent, and may sell and dispose of it 
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80 as to convey the title that is in him, and a purchaser will ac« 
quire a valid tide, unless he knows that the trustee is violating his 
trust ; — as that he is using the fund for his own purposes, to pay 
his own debt. Nor is it necessary that the purchaser should have 
an actual knowledge of the particular fraud intended. If any 
thing appears calculated to excite his attention, the party is con- 
sidered in Equity as having knowledge of all that the inquhy 
would have disclosed. McLeod v. Drummondy 17 Yes. 159; 
Exum v. Btnodeuy 4 Ire Eq. 281 ; Wilson v. Dostery 7 Ire. Eq. 
231. It was the duty of Portescue to have made the necessary 
inquiry — ^he made none, as he states himself, and with the evident 
intent to evade its effect, and with the knowledge that Charles B. 
Russell wanted to raise money by the sale of the com to pay his 
debt in Bank. 

To sum up the case, as far as the defendant Fortescue is coU' 
cemed — here is a man dealing with an administrator for the funds 
of the estate, widi full knowledge of that fact — for not only is he 
informed of it, but upon its face the note is payable to Russell, as 
administrator — ^he is put upon his guard not to take it, that the 
administrator is using it for his own purposes ; — ^the case is too 
I^ain to occasion a moment's hesitation in sajring, we are entirdy 
satisfied that he did know that Russell was abusing his trust-^hat 
he wanted the money which the . com would bring, not to pay 
any debt due by the estate of Benjamin, but to pay in Bank on 
his own debt. He was, in the transaction) a pariiceps erimims 
of a gross fmud. 

The bill is dismissed as to Warner and SiadO) with costs as to 
Warner, but none as to Slade, as he does not answer. They had 
a right to take up the note, by paying iu contents to any legal 
holder ; and as to Willord also, the bill states that his intestate 
died insolvent — ^he therefore has no assets. 

There must be a decree against Fortescue for the amount of 
the note, with interest from the time it fell dne, and he must pay 
the costs of this suit. 

Pbr Curiam. Decree acoMrding^y. 
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CHARLES McDowell & another agmnn A. H. SIMMS & OTHERS. 

In tales at public auction, there must be good faith on both sides ; and as soon as the pur- 
chaser finds out there has been bye-bidding;, he must make his election to reaciiid or 
abide by the contract. 

As, where at a sale by auction of land (sold as containing a gold mine,) a bye-bidder 
was secretly employed by the vendors to ran up the land, and the vendees did not 
bring their bill for a recision of the contract until twelve months or more, after they 
had knowledge of that fact, and in the meantime, or a portion thereof, conttniied to 
work and explore the land : — Hdd that this was too long a delay in notifying the ven- 
dors of their wish to annul the contract. 

(S. C. 6 Ire. Eq. 27d reviewed and approved.) 

At August Tenti, 1849, of this Court, the interlocutory order 
which had theretofore been granted in this cause in the Court be- 
low, dissolving the plaintiffs' injunction, was affirmed, (6Ire.Eq 
Rep. 278) ; and the plaintiffs having retained their bill as an 
original, and amended the same, and repHed to the answer, the 
cause wajs, by consent, removed to this Court, from the Court of 
Equity, for Burke County, at Spring Term, 1851. 

The plaintiffs originally filed their bill on the 21st day of Jan- 
uary, 1 848 ; and the heirs at law of Littleton Simms, and Thomas 
Jefferson, (who is not an heir,) are made parties defendants. 

The plaintiffs state, that in the month of May, 1848, the de- 
fendants being seised and possessed of a tract of land situate in 
Rutherford County, containing one hundred and fifty acres, ad- 
vertised and exposed the same for sale at public auction, when 
they became the purchasers, at the price of two thousand and 
eight dollars ; for which sum they gave their bonds, payable in 
one and two years, and at the same time took from the vendors 
dieir obligation to make title, when the purchase money was'paid. 
That said bonds for the purchase money were, at the instance of 
tliose who conducted the sale, and for what purpose the plaintiffs 
do not know, made payable to Thomas Jefferson and A. H. 
Simms, two of the defendants, as administrators of said Littleton 
Simms, deceased. 

The plaintiffs then charge that at the time the said laud was 
advertised for sale, the defendants, and others acting as their 
agents, represented tlie same as containing a valuable gold mine j 
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and that one of the defendants. Cowan, often uiged one of the 
piainliffii, McDowell, to attend the sale, asBuring him that the 
land was worth ten thousand dollars and more, and that he 
would purchase it himself, if he were able — and that k portion of 
the low grounds would yield two dwts. of gold to the hand. 

They further charge, that on said day of sale, the defendant, 
Jefferson, and some of the other defendants attended, and em- 
ployed divers persons, among others one Presfofi Lofigy to puff 
up said land as containing a rich deposit gold mine ; that said 
Long did accordingly represent it as such ; and furthennore, thai 
he was secretly employed by the defendants and their agents, to 
act as a bye-bidder at the sale, and to run up the property greatl}- 
beyond its value — ^which he did. That from the connection of 
said Long with the defendants, (being son-in-law of one of them.) 
and from his intimate acquaintance with the tract of land, his 
bidding was well calculated to exert, and did exert, a great in- 
fluence on their minds and tlie minds of others desiring to pur- 
chase ; and that but for these causes, the land would have sold 
for but comparatively a trifle. 

That they reside some twenty-five or thirty miles from the 
land, and were entirely unacquainted with its capabilities ; that 
they desired it only for mining purposes, as was well known to 
the defendants who sold it ; that they were induced to purchase 
solely from the fraudulent representations of the defendants and 
their said agent Long ; and that the defendants and their agents 
well knew of the real value of said land, and concealed the fact 
from them. And they charge that the said tract of land is proba- 
bly not worth more tlian four or five hundred dollars. 

They further state that after diligendy searchii^ the said land, 
and operating tliereon, at great expense, for several months, they 
found it entirely valueless for mining purposes, and abandoned 
^he same in despair ; and that it is worth but little more for agri- 
cidtural purposes. That they have frequendy tendered the land 
back to the defendants, and with a view to avoid a law suit, have 
tendered a sum more than the value of the land, to induce them 
to rescind the said contract — ^which the defendants have refused, 
especially the defendant Jefferson, who, they allege, is to receive 
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a large sum for hit serviceB in effecting the said sale ; and they 
suggest that it was in contemplation of this^ their right to have the 
contract rescinded , that their said bonds were drawn payable to 
himself and A. H. Simms^ as administrators. 

In their amended bill^ filed at Fall Term, 1849, the pbdntiffi 
further state that the facts of puffing and bye-bidding as above 
alleged; were wholly unknown and unsuspected by them at the 
time of their said purchase, and until long thereafter, when they 
had expended large sums of money on the land, and abandoned 
it as valueless. And they say that since they discovered the said 
alleged fraud, they have not worked on said land or claimed it, 
or authorized any one to occupy it as theirs, otherwise than to 
consent that it might be rented or worked by consent of the de- 
fendants, and to be accounted for to the party on whom the own- 
ership might be thrown by the decision of this Court. And the 
prayer is for a recision of tlie said contract. 

The defendants, in their answer, admit that Preston Long was 
employed by them to bid for the said land, and to mn it up to as 
much as two thousand dollars ; but they aver that their sole pur- 
pose was to prevent a^ sacrifice thereof. And they further aver 
their belief, that the plaintiffs were aware of this fact, or at least 
had sufficient means of ascertaining the same, as well whilst the 
bidding was going on, as after the sale, and before they executed 
their bonds for the purchase money. That it was generally 
known that said Long had not the means himself to purchase 
the property, and that one of the defendants, Cowan, his father- 
in-law, publicly declared on the day of sale, that the same should 
not be sacrificed ; and they still further aver, that on said day of 
sale die plaintiff, McDowell, was told " that the defendants in- 
tended to make the land bring more than it was worth," or words 
to that effect, and that the plaintiff's informant refused, on ac'^ 
count of this alleged fact, to join them in their purchase, as he 
had designed doing. 

The defendants further state, that the plaintiffs were familiar 
With the section of country in which said land is located, and that 
one of them owned gold mines in the vicinity, and a tract of land 
adjoinmg the one in dispute, which had been rich and produc-* 
tive of gold ; and further, that the plaintiffs are persons of great 
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skill and experience in minings and not likely to be imposed up- 
on in relation thereto. 

They further insist^ that at the time of said sale to plaintiffs, 
they honestly believed that said land was of great value as con- 
taining gold, and worth much more than the sum for which it 
sold ; that a part of it had been worked for a short time, with 
profit ; and they are still of opinion, that it might be made profit* 
able, if properly worked and attended to. And they deny that 
there was any understandiDg or agreement between themselves or 
with others, either before or at the sale, to puff or run up the 
land, otherwise than to prevent its sacrifice as aforesaid ; or that 
they, or any of them, or their agents, made any false and frandu- 
lent representations in the premises, to mislead the plaintiffs or 
others* And they say that the said Preston Long ceased bid- 
ding for and on their behalf, when the price reached nineteen 
hundred and fifty dollars ; after which the competition was be- 
tween the plaintiffs and one George Taylor y who was a stranger 
to them, and with whose bidding they had no connection. They 
further state that said land is worth a thousand dollars or more as 
a farm. 

They also deny that the defendant^ Jefferson, was to receive 
any sum whatever from the other defendants for his services in 
selling the land ] and the said Jefferson and A. H. Simms, also 
deny that, in taking the plaintiffs' bonds payable to themselves 
as administrators, they designed to procure any advantage there- 
by — ^they having intended to take them as the agents of the 
heirs \ and they say that they mentioned the mistake to plaintiffs, 
when they discovered it sometime afterwards. 

The defendants further insist, that the pljdntiffs continued to 
explore and work the said mine, after they had knowledge of the 
fact of Long^s bidding for the defendants, as aforesaid, or after 
they had received such information on the subject, as would have 
put them on inquiry, if they, in truth, objected to said bidding as 
fraudulent and deceptive. For they say that the plaintiffs' over- 
seer^ one Weaver, boarded with one of the defendants about three 
months, whilst superintending the said mine — that he had knowl- 
edge of that fact, the subject having been frequently mentioned 
in bis hearing and known to the neighborhood — and that the 
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plaintiflTs several times visited the mine, whilst he was engaged in 
their employment there as aforesaid. 

Many depositions were read at the hearings the tendency and 
effect of which will be found in the opinion delivered by the 
Court. 

The cause was argued at a former term at Morganton, by the 
late 

Janies Iredell and N. W. Woodyin, for the plaintiffs^ and by 
Avery and Gmtnt, for the defendants. 

NasH; C. J. This case is now before us for a final hearing. 
At August Term, 1849, 6 Ire. Eq. 278, the interlocutory order, 
dissolving tlie injunction which had been granted to stay the col- 
lection of the money due upon the bonds, given by the plaintiffs 
for the purchase money of the land, was affirmed. The original 
bill sought to set aside the contract, upon the grounds : first, that 
the defendants committed a fraud upon the plaintiflTs in the sale, 
by representing that the land contained a valuable gold mine ; 
and secondly, because bye-bidders or puffers were employed by 
the defendants, without the knowledge of the plaintiffs, to run 
up the land, whereby they were induced to bid for it a price far 
beyond its value. In their answers, the defendants deny the first 
ground of fraud ; and the evidence in the cause does not sustain 
the allegations of the bill. Upon the second charge, the defend- 
ants admit that they did employ Preston Long to bid for them, 
without any intent to defraud the persons who were disposed to 
bid, but simply to prevent the land from being sacrificed. There 
is some contrariety«of opinion on this question in the English 
Common Law Courts and those of Chancery. In Berwell v. 
Christie, Cow. 395, l^ord Mansfield declared — " It was a fraud 
upon the sale and upon the public," to employ a puffer or bye- 
bidder to run up the property, upon the principle that good faith 
ought to be the basis of all dealings between man and man. 
That case was followed by Howard v. Castle , 6 T. R. 643. That 
was an action on the case to recover damans for a refusal on the 
part of the defendant to complete a sale — ^there having been a re- 
sale in consequence of such refusal. On the trial, it was shown 
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that the defendant; after he had bid off the property at the 8ale> 
discovered that he was the only real bidder — all the others having 
been puffers employed by the plaintiff. The defendant^ upon 
making this discovery^ immediately refused to comply with the 
contract. Lord Krnyon expressed in warm terms his admiration 
of the noble principles of morality and justice^ announced by 
Lord Mansfield, and winds up by saying — " he met the ques- 
tion fairly, and made a precedent which I am happy to follow." 
AsHuiisT, Justice, in a single sentence, expresses his opinion : — 
<< If one person is induced to bid at an auction sale, without exer- 
cising his own judgment, and that by the owner himself, the par- 
ties do not meet on equal terms." This is of course said in refer- 
ence to the case then before the Court. On the other hand, Lord 
RossELTN, in OmoUy v. Parsons^ 3 Ves. Jr. 626, in note, de- 
clares that it was no objection to a sale by auction, that bye-bid- 
ders were employed, and expresses his disapprobation of both the 
cases at law referred to ; and in reference to the latter, says, ^< it 
must have tumed upon the fact that there was no real bidder, and 
the person refused instatitly.^' Judge Pearson, in delivering 
the opinion of the Court on the former ai^ument, observes, upon 
the above authorities — ^<<we are not cidled upon to decide the 
question definitively, for, be it either way, it is certain that a pur- 
chaser who wishes to avail himself of such an objection, must do 
so as soon as the feet comes to his knowledge." When the case 
went back to the Court of Equity, the plaintiffs, by pennission of 
the Court, amended their bill. In it they state, that <^ at the time 
they purchased the mine, and gave their bond, the fact of the 
bye-bidding was entirely unknown and unsuspected by them ; 
and they did not come to the knowledge of it, or have cause to 
suspect it, until long after the sale." If the plaintiffs bad made 
good their allegation by their proofs, it would have become ne- 
cessary for the Court to decide whether the facts disclosed in the 
case of the bye-bidding were feudulent or not ; but they have not 
d<me so. The only witnesses who speak to this point are Gen. 
Bynum and James Weaver. The former states, that after the 
plaintiffs had abandoned the mine, and after the action was 
brought on the bond, Col. Jefferson, the agent, told him that a 
bye-bidder was employed at the sale ; and that he communicated 



MEMORANDUM. 

At the late Session of the General Assembly, the Hon. William 
H. Battle, of Orange, was elected a Judge of the Supreme 
Court, in the* place of Hon. Thomas Rupfin, Chief Justice, 
resigned. 

At the same session, the Hon. Romulus M. Saundkrs, of 
Wake, was elected a Judge of the Superior Courts of Law and 
Equity, to fill tlie vacancy occasioned by the promotion of Judge 
Battle to the Supreme Court Bench. 

At the same session, Mat. W. Ransom, Esq., of Warren, was 
elected Attorney General of the State, in the place of William 
Eaton, Esq., whose commission had expired. 

And at the same session, William N. H. Smith, Esq^ of 
Hertford, was re-elected Solicitor of the First Judicial Circuit ; 
William Laxder, Esq., of Lincoln, Solicitor of the Sitxh Cir- 
cuit, in place of Daniel Coleman, Esq., whose commission had 
expired ; and Augustus W. Burton, Esq., of Cleveland, So- 
licitor of the Seventh Circuit, in place of Hon. Burukss S. 
Qaither, whose commission had expired. 
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AT RALEIGH. 



JUNE TBRM, 1868. 



M. A. H. BfcKIEL, ADM'R.» ko,, agamU CATHERINE GUTLBR. 

tTadmr the Alik Metion of the Rer. Sttt., eb. 81, no penon en be alkfired to •«• Ml 
forma pauperU, in a merely lepresentatiTe chaneter. 

This was an appeal from an interlocutory order made by 
BATTLE; J., at the Fall Term, 1852, of the Court of Equity tot 
Beautbn County^ by which his Honor had reftised to dispauper 
the plaintiff. 

Air the foctB neceasary to an understanding of the case^ suf* 
ficiently appear in the opinion delivered by this Court. 

Dofmetty for the plaintiff. 
Bodnumy for the defendant. 

Battle, J. This is an appeal from the int«rlobutoiy order of 
the Court of Equity for the County«of Beaufort, refiisiiig to dis- 
pauper the plaintiff, suing as tne administrator of Bryan Cutler^ 
deceased. An order had been made on the filing of the bill, per* 
initting him to sue in fcrmd pauperis^ upon his affidavit that th« 

10 
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estate of his intestate was insolvent^ except as to its interest in the 
property sued for. Upon the coming in of the answer the motion 
was made^ from the refusal to grant which^ the appeal was taken. 
We think the motion was a proper one and ought to have been 
allowed. 

The permission to sue in forma pauperis, was foimded upon 
the provision in the 47th section of the 31st chapter of the Revised 
Statutes, which is in the following words : " Every poor person 
or i^braons which have or hereafter shall have cause of action or* 
actions against any other person or persons, either in law or equi- 
ty, shall have at the discretion of any one of the Judges of the 
Supreme or Superior Courts, a writ or writs at law, or writ of 
subpoena in equity, according to the nature of their causes, pay- 
ing no costs on the same, nor giving any security therefor," (fcc. 
This enactment was taken from the" statute, 11 H. VII., ch. 12, 
and mutatis mutandiSy is substantially the same. The construc- 
tion which has been put upon the English statute, may therefore 
very properly be applied to ours. The authorities referred to by 
the counsel, very clearly show that it is well setded in England, 
that no person can sue in forma pauperis, in a merely represen- 
tative character. Paradise v. S/iephard, 1 Dick. Rep. 136. 1 
Daniel's Ch. Prac. 42. And a very good reason may be given 
for it, to wit, that though the estate in right of which the execu- 
tor or administrator wishes to sue may be insolvent, the creditors, 
legatees or next of kin, for whose benefit the suit is to be brought, 
may be amply able to give security and pay costs. 

The order in this case having been improvidently granted, 
ought to have been rescinded upon the defendant's modon ; and 
the refusal to do so was erroneous. The interlocutory order 
must be reversbd, and the opinion will be certiiSed as the law 
directs. , 

Pbr Cubiam. Order reversed. 
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THOMAS O. HUNTER AND OTHERS, EX'RS. againti HIRAM W. HUSTED 
AND ANOTHER, EX'RS. &c.» 

The tax impoacd upon legacies by the Act of 1846, eh. 72, is to be paid by or ehai|;ed to 
the legatees or distributees respectively. 

Nash, C. J. The clerk has asked the direction of the Court 
in charging in his account the tax imposed by the Act of 1846^ 
ch. 72, on legacies. 

The Court is of opinion that the tax imposed by the Act of 
1846, is to be paid by, or charged to, the legatees or distributees 
respectively. In the second section, which imposes tlie tax, no 
provision is made as to how and by whom it is to be paid, but the 
tax is to be levied and collected upon the value of the personal 
property bequeathed or subject to distribution. 'The property it- 
self is to pay the tax. The fourth section however removes tlie 
difficulty. When the decedent leaves '^no lineal descendants'' 
&c. " the executor or administrator on his final settlement, shall 
account for and pay to the clerk of the Court of Pleas and Quar- 
ter Sessions of his, her or their county, the amount which the es- 
tate of his, her or their testator or Jntestate shall be liable to pay 
by way of tax under the provisions of this act." This section 
evidently refers to legacies and distributive shares only, because^ 
in general, executors and administrators have nothing to do with 
the realty, and are required to account for the tax only on a final 
settlement. It is the duty of the pei^onal representative in every 
such case, where a tax is due under this act, before paying over 
any legacy or distributive share, to exact from the person who is 
to receive it, or to retain in his hands, out of the legacy or dis- 
tributive share, a sum sufficient to pay the tax. If he does not, 
he runs the risk of paying it out of his own property, for he must 
pay it into the clerk's office of his county at the time designated. 
The difficulty has grown out of the wording of the fourth section. 
The tax is to be paid out of the " estate " of the deceased. That 
this word was not used in its ordinary and largest sense is evident 

• This ease is reported with the cases of the last Term: See ante 97. 



143 IN THE SUPREME COURT. 

Hunter and othen, Ez'n . «. Hinted and another, Ez'n. 

from the context of the act. The word estate 'means ordinarily 
the whole of the property owned by any one, the realty as well 
OS the personalty. Now it cannot be supposed for a moment that 
Ihe law means that the tax upon a distributive share shall be paid 
by one heir out of the land descended^ or by a devisee. That 
the tax is not by the act made, or intended to be made a charge 
upon the estate, is made further manifest by the avowed object of 
the act. It operates on descents and devises, legacies and distrib- 
utive shares, only when the recipients are the collateral kinsmen 
of the deceased. If then the tax was to be paid out of the es- 
tate, it would, in many cases, operate to the injury of lineal des- 
cendents, and to the children of the deceased. A familiar case 
will illustrate the principle. Suppose a joint pecuniary fund is 
bequeathed in equal portions to a child and to a collateral ; if the 
tax is to be paid of the joint fund, it is evident that the child will 
pay an equal portion of the tax with the collateral. Or suppose 
a specific legacy to a stranger or a collateral, leaving a residue to 
descend or to be distributed among his children ; in that case, if 
the tax be upon the estate it will fail upon the children, which is 
certainly not the intention of the act. The word ^' estate " is to 
be understood in relation to the subject matter, which was to 
throw the tax on collaterals only, and which can be effected only 
by making each devise, legacy or distributive share pay its own 
tax. We are confirmed in our opinion by the teims of the first 
section of the act. It provides that a tax of one per cent, shall 
be levied and collected upon all ^^ real estate' descended or devis- 
ed to collateral kindred " &c. <' except t/ie itndow of tBe deceas- 
' ed." This shows that each heir or devisee shall pay the tax, ex- 
cept the widow ; she shall not. 

The clerk, in making out his report, will charge each legacy 
with the tax iitiposed by the Act of 1846. 

Per Curiam* Ordered accordingly. 
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JOBEPH R. CROOM, EXECUTOR* agaimt WILLIAM H. WHITFIELD 
AND OTHERS. 

** I give onto my youngest child, W. H. W., the sum of $3000, to be doe and paid whea 
he arrives to twenty-one years of age, out of the proceeds of the sale of my lands "«— 
in a will, ereates a vested demonstrative legacy, tqpon which no interest is doe until 
the child arrives at twenty-one. 

A provision that a portion of the sum for which a slave shall he annually hired, shall be 
given to him is void ; and the portion so attempted to be given wiU ML into the 
residue. 

This was a bill filed by the complainant^ as executor of the 
will of William H. Whitfield^ deceased, against the legatees and 
devisees in said will, in order to obtain a construction of certain 
clauses therein contained^ and which are as follow : — 

" Item 3d. — I give unto my youngest child, William Haywood 
Whitfield^ the sum of three thousand dollars, to be due and paid 
when he comes to twenty- one years of age, out of the proceeds of 
.the sale of my lands, and one negro girl named Luizar and her 
increase, and three-fourths of the annual hire of my boy Caleb, 
for his support and maintenance, to him and his heirs forever." 

'^ Item 11th. — It is my will and desire that my boy Caleb be 
hired out privately tq the best advantage, by my friend Joseph R, 
Croom, or his successor, during the life time of the said boy Ca* 
leb, and three-fourths of the hire of said boy Caleb be applied as 
directed in the third item of this will, and the other fourth be giv- 
en to the boy Caleb annually." 

There was also a prayer for direction in case of a deficiency of 
assets, a statement of which is rendered unnecessary by the 
opinion of the Court upon the clauses above. 

The case was set for hearing at Spring Term, 1853^ of th« 
Court of Equity for the county of Lenoir, and was then sent up 
to this Court by consent of parties. 

/. W. and J. H. BryaUj for the plaintiflT. 

No counsel appeared in this Court for the defendants. 

Battle, J. There is no difiBculty in either of the questiont 
upon which our opinion is desired. The bequest to the testator's 
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youngest child, William Haywood Whitfield, of three thousand 
dollars, is clearly a demonstrative legacy payable out of the pro- 
ceeds of the land directed to be sold. It has a preference over 
the other legacies not specifically charged upon the same fund. 
It is a vested legacy, because the land is directed by the will to be 
converted into personalty. But it is not due and payable until 
the legatee shall arrive at the age of twenty-one years. It does 
not therefore bear interest until that period. As the funds in the 
hands of the executor, which will remain after the payment of all 
the other legacies, will be amply suflScient with the aid of the ac- 
cruing interest, to pay the legacy in question to William H. 
Whitfield, upon his arrival at full age, it is unnecessary to decide 
the questions relative to the abatement of the legacies. 

In answer to the remaining questions, whether the bequest to 
the boy Caleb, of one-fourth of his annual hire, is valid, we are 
bound by an Uniform current of decisions to say that it is not, but 
is a void legacy, and falls into the residuum. It is the duty of 
the executor, as such to hire out said boy according to the direc- 
tions of the will, and apply three-fourths of such hire for the sup- 
port and maintenance of the legatee, William H. Whitfield, and 
pay over the remaining fourth to the residuary legatees. 

There must be a decree in accordance with this opinion, and 
the costs paid out of the funds in the hands of the executor. 

Per Cvbiam. Decree accordingly. 
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ABNER THACKER agairut L. D. SAUNDERS. 

If a piMiit, at fbe time of makiag a deed of gift to a cliild, retaina property adUmt to 

anfW«r all liis debts then exwtiag, the f^ift Is valid. 
(The cases of (TDamd t. Crmtford, 4 Dev. 197 ; Jongt T. Touiig, 1 DeY* & Bat 302 j 

and JmeU t. H^an«<<, 6 Ire. 41, cited and approved.) ^ 

The Bill in this case sought an injunction against the purcha- 
aer of a sktye^ and the facts disclosed by the pleadings and evi- 
dence were as follow :-^ 

In April; 1849, Mary Anne Thacker made a deed of gift for 
the slave in controversy to her son, the complainant reserving to 
herself at^e same time a life estate. She was at that time in 
.debt to the amount of about one hundred and fifty dollars ; she 
. was about seventy-one years of age, and quite infirm. The slave 
in question was her only visible property. In 1850, sundry exe- 
cutions against the said Mary Anne Thacker were levied upon 
this slave, and after due advertisement, he was exposed to pub- 
lic s^e. The officer conducting the sale, at first, offered the en- 
tire interest in the slave. Upon his doing so, the complainant for- 
bade a sale of more than the life interest of Jiis mother, claiming 
that afler her death the slave belonged to him. The officer then 
confined his ofier to the life interest of Mary Anne Thacker. 
For that interest the complainant bid a sum more than enough to 
pay off all the claims in the officer's hands, but the defendant, as 
. the last and highest bidder, became the purchaser. 

After the sale, the complainant went to the defeiulant, who was 
a negro-trader, and told him that he should require him not to 
carry the slave out of the county. To this the defendant replied 
that he had bought the slave to sell* Thereupon the com^ain- 
ant filed this bill to enjoin the defendant from removing the slave 
beyond the limits of the State, and also to obtain a writ of se- 
questration. His prayer was granted, and the injunction after- 
wards continued to the hearing. After the fiat was served upon 
the defendant, he sold the slave to some one living in this State. 

The case having been set for hearing, was transmitted to this 
Court from the Court of Equity of Rockingham county, at the 
Spijiw Term, 1863. 
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Miller, for the plaintiff. 
Marehead, for the defendant. 

f^ASH, C. J. The right of the plaintiff to the decree he seeks^ 
18 resisted upon the ground^ that the deed from his mother under 
which he claims, was made by her to defraud her creditors and is 
Yoid under the act of 1840. The defendant has failed to prove 
any fraud. At the time Mary Anne Thacker made the convey* 
ance to her son, the plaintiff, die was considerably indebted for 
one in her situation in life, and she could not, by any voluntary 
conveyance, defeat her creditors of their just rights. The first 
great principle of moral duty is to be just ; and no man caa 
avoid its obligation by any voluntary arrangement of his property, 
so as to defeat or defraud those who have just claims upon him. 
Any attempt to do so is unlawful, amounting to fraud ; for fraud,, 
in a legal sense, is an act unwarranted by law whiciT operates to 
the injury of another. Harmon v. Fisher , Cowp. 117. A pa* 
rent therefore cannot make a voluntary conveyance of property to 
his child to the injury of any then existing creditor. While how- 
ever the law is thus careful of the rights of creditors, it is not inat- 
tentive to the claims of nature. A voluntary settlement by a 
parent on his child is not j9er se fraudulent ; there must be a cred- 
itor to defeat, and the intent to defeat. 

When therefore a parent makes a gift to his child, he must be 
careful to retain property sufficient to answer all his debts then 
existing. If he does, the act is lawful, violating no moral or legal 
du^. Thus in Jones v. Young, 1 Dev. & Bat. 352, it is de- 
clared '^ The conveyance of the slave by Reuben Jones to the 
<< plaintiff bemg by deed of gift, is not necessarily an act fraudu- 
'' lent and void as to the creditors of the donor, if he had at the 
<' time of the gift, and left at the time of his death, other proper* 
" ty sufficient to pay all his debts due and owing at the date of 
<'the gift." The case of Ameit v. Waneti^ 6 Ire. 41, sustains 
the principle, and so does the case of O^ Daniel v. Orawfordy 4 
Dev. 197. In the case before us, Mrs. Thacker conveyed the 
negro in dispute to the {ribintiff, reserving a life estate in him. 
The debts which she then owed amounted to about one hundred 
and fifty dollars. What was the value of her life estate is not ve- 
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ry clearly proved^ the witnesses differing on the subject. But di« 
plaintiff bid for her life interest a sum sufficient to pay what she 
owed. The debts then due have all been paid out of the sale of 
the negro Franks and no creditor of hers existing at the tim^ of 
the gift has been delayed ^ hindered or defeated in the collection 
of his debt. Nor can the presumption of such an intent in gen- 
eral arise in law, when the seller does thus reserve property suffi- 
cient to pay his debts. Nor do we in the attending circumstances, 
see any thing to impeach the transaction on the ground of fraud. 
The defendant Saunders, % his purchase, acquired nothing bat 
the life interest of Mrs. ThackeK It is very certain the sheriff* 
could sell nothing more than what belonged to her. The de- 
fendant Saunders purchased with full notice of the plaintiff's 
claim, and admits that he is a negro-trader, and alleges that after 
the fiat in this case was served upon him, he sold the negro Frank 
to a man whose name he does not mention. Mrs. Thacker is 
still alive, but the plaintiff is entitled to the aid of the Court in 
guarding and securing his interest in the slave Frank. 

The injunction having been continued to the hearing of the 
cause, and the cause being before us for final hearing, it is ad- 
judged and decreed that the injunction be made perpetual. 

Per CtmuM. Decree accordingly. 
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DANIEL J. MARROW againU DRURY S. MARROW, EXECUTOR* 
AND OTHERS. 

A tefUtor* leariag a wife and six children, made the following provislona for them bj 
will : — *' I give and bequeath to my loving wife, as long as she is single after mj death, 
all my property, real, personal and mixed . I wish the negroes kept on the plantation 
if manageable ; if not, 1 wish my exeentora to hire them oat prtrately to honest, hv- 
mane men. My children I wish educated from the proceeds of the plantation and 
funds in hand. When my eldest son arrives at legal age, I wish him to have a distriba- 
tive share of the estate, and my otlier children, when they shall have arrived at the 
aame age, I wish them to have a like share with* their eldest brother, provided the 
' estate has retained or accumulated property in the mean while. Should my wife mar- 
ry agiin, I wish her to have what the laws of her country will allow her, viz. : one- 
third of the estate. If she remains single till her death, I wish my children to b« 
ttade equal in their several lots of my estate ; and if she marries and deducting her 
portion, then a like ahare of the residue :" — 

Held, 1, That the children are all entitled to be maintained and educated out of the pro- 

- fits of the estate, free of charge, and when they respectively arrive at the age of 
twcsty-ooe years, they will be entitled to their respective shares, without being re- 
quired to account for the expenses of their maintenance and education. 

2. That the expenses of the maintenance and education of the children are to be paid out 
of the profits of the plantation, and the interest of the funds oo hand. 

S. That the term " funds on hand ** means cash on hand, and money due the estate by 
bond, note or other security ; and that the children are respectively to receive such 
an education as is suitable to their estate and condition in life. 

4. That the widow is entitled, while she remains single, to all the issues, reata, pra&ta 
and interest of the estate, so far as the same may be necessary in the first place, for 
her decent support, and then she is entitled to all that remains after the proper main- 
tenance and education of the children. 

5. That the children, until they shall respectively come of age, ante entitled to nothing 
out of the estate but what is necessary for their maintenance and education. 

6. EUch child on conung of age will be entitled to one-sixth part of the capital of the 
whole estate, after deducting the widow's dower in the land, and a child's partof tha 
personal property, to wit, one- seventh. 

7. The share now due to the child who has come of age, is to be allotted to him absolnte- 
ly, and he cannot hereafter be called upon to refimd any part theretrfl 

8. The ezeentor mutt permit the widow to retain possession of all the estate, esoept 
aoeh part as may from time to time be allotted to the children, as they respectiTely 
come of age. 

Ifdd, aUo, That the testator intended that his widow, in case she mairied again, 
•honld haTe dower in his lands, and a child's part of all the personal estate abaolutaly^ 

In construing wills, the Court will confine its opinion to things to which it can give ^- 
fect by a decree, and will not speculate upon questions in which the paflies may never 
be interested. 

(The case of Taghe t. Bond, anU p. 6, cited and approved.) 

This cause was removed to this Court from the Court of 
Equity for Granville county, at Spcing TenUi 1863. 
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The case is stated in the opinion of the Court. 

Lanier^ for the plaintiff. 

No counsel in this Court for the defendants. « 

Battle^ J. Thomas F. Marrow died in the year 1846^ hav- 
ing first duly made and published his last will and testament^ 
which^ after his deaths was admitted to probate, and Drury S. 
Marrow, one of the executors therein named^ qualified as sUch, 
and took upon himself the burden of its execution. The testa- 
tor, in and by his said last will and testament devised and be- 
queathed as follows : — ^< I give and bequeath to my loving wife, 
<< as long as she is single after my death, all my property, real, 
'^ person&l and mixed. I wish the negroes kept on the planta- 
'^ tion if manageable, if not, I wish my executors to hire them 
<^ privately to honest, humane men. My children I wish edu- 
^^ cated from the proceeds of the plantation and funds on hand. 
'^ When my eldest arrives at legal age, I wish him to have a dis- 
^^ tributive share of the estate, and my other children, when they 
^^ shall have arrived at the same age, I wish them to have a like 
<^ share with their eldest brother, provided the estate has retained 
<^ or accumulated property in the mean while. Should my wife 
^^ marry again, I wish her to have what the laws of her countiy 
<< will allow her, viz., one third of the estate. If she remains 
<' single till her death, I wish my children to be made equal in 
<« their several lots of my estate ; and if she marries and deduct- 
f< ing her portion, then a like share of the residue." The testa- 
tor left at bis death surviving him, his widow Parthena and six 
children, all of whom were then minors, to wit : Daniel J., Wil- 
liam D., Thomas F, H., James A., Drury S. and Ann E. Mar- 
row, and was seized and possessed of a valuable estate, consist* 
ing of two tracts of land, thirty or forty slaves, cash on hand, 
debts due him, household and kitchen ftimiture, stock of divers 
kinds, fanning utensils, &c. After the testator's death, Drury S. 
Marrow, by virtue of his executorship, took into his possession the 
personal estate, paid the debts and other chaiges against the es- 
tate of the deceased, and kept the slaves together and work^ 
them upon the plantation, with the exception of a few whom he 
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hired out^ and two whom he sold for their bad conduct. The 
executor received from year to year the interest^ issues^ hires, pro- 
fits and rents of his testator's estate, and applied the same to the 
support of his widow and children, and to the education of the 
latter, for which purposes they were more than sufficient,, leaving 
a considerable surplus to accumulate in his hands. 

The bill was filed June 28th, 1853, in the Court.of Equity for 
Granville county, by Daniel J. Marrow, against the executor, tlie 
widow and the other children of his father, in which he set forth 
the fiicts above stated, and further that he had come to the age of 
twenty-one years, and he prayed to have the share of the estate, 
real and personal, to which he was entitled under his father's 
will, assigned to him. But he. alleged that doubts and difficulties 
had occured in the construction of said will, upon which the par- 
ties interested under it desired to have the advice of the Court, 

These doubts and difficulties were set forth in the bill in the 
following terms : — 

1 . " It is uncertain, whether the respective children of the said tes* 
(ator are entitled to be maintained until they respectively arrive at the 
age of twenty-one years and to be educated out of the said estate free 
of charge, or, whether the expenses of their respective mainte* 
nance and education as aforesaid, are to be cliarged to and ac- 
counted for by them respectively, in alloting and paying over to 
them respectively their respective shares of the said estate. 

2. '< It is also uncertain, in that part of the said will which di- 
rects that the children of the testator shall be educated out of the 
proceeds of the plantation or funds on hand, whether it means 
out of the funds on hand, or out of the proceeds or interest of 
the fiinds on hand. 

3. <^ It is also uncertain what is the meaning of the expression 
or term '< funds on hand," as whether the same mean only cadi 
on hand at the testator's death, or include other, and what other 
eflfectB ; whether the testator's children are to be maintained, as 
well as educated, out of the proceeds of the plantation and funds 
on hand, and' if educated only, then in what way, and out of 
what part or parts of said estate, they are to be maintained ; and 
whether, in case what is intended by the expression <^ funds on 
band," "should be, or become insufficient with the proceeds of the 
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plaDtation for the education^ or the maintenance and education of 
the testator's children^ the proceeds arising from the sale of any 
part of the testator's perishable property or any other, and what 
other part or parts of the said estate may be applied to that pur- 
pose. 

4. '^ It is also uncertain^ whether the testator's widow is enti- 
tled to the whole of the issues, interest, hires, rents and profits of 
the said testator's estate during het life or widowhood, or only to 
be maintained out of the same, and if not to the whole, or to a 
maintenance only out of the same, then, to what part of the 
same she is entitled, and whether, in the division of the estate in 
case she should marry again, she should be charged with and ac- 
count for thfe expenses of her maintenance aforesaid. 

5. '^ It is also uncertain, whether the children of the testator 
are entitled to any part, and what part of the interest, issues, hires, 
rents and profits aforesaid, further than to be maintained, or edu- 
cated and maintained out of the same as aforesaid. 

6. '^ It is also uncertain, whether in case any of the said chil- 
dren should die. before arriving at the age of twenty-one year^ 
the real or personal representatives of said child, would be enti- 
tled to any and what part or share of thh said real and personal 
estate, or of the said interest, issues, hires, rents and profits of the 
same, and if not, then whether the said widow would become 
entitled upder said will, in case of her marrying again, to any 
part of the share of the said real or personal estate to which such 
child would be entitled, if attaining the age of twenty-one years. 

7. ^^ It is also uncertain, what share or portion of the said real 
and personal estate ought to be allotted to the said children res- 
pectively, as they respectively become of age, and whether io 
case a full share of the same should be allotted and paid to one 
of the said children upon coming of age, such child would be 
entitled to any and what part of the interest, issues, hires, renti 
and profits subsequently accruing upon the residue of said real 
and personal estate, remaining undivided, and whether such 
child, having received such share, would, in case of the death af- 
terwards of another child under twenty-one years, be entitled to 
any further part or share of the said real and personal estate. 

8. ^^ It is also unce*rtain, whether in case one of the daugbten 
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of the said testator should many under the age of twenty-ona 
yeani, she would still be entitled to a maintenance out (rf* the said 
estate until her arrival at full age. 

9. << It is also uncertain what share or portion of the said real 
and personal estate the said widow would become entitled to^ in 
the event she married again, whether to dower in the whole, or a 
part Only, and what part of the said testator's lands, and to a child'« 
part of the personal estate, or to one third of the real and person- 
al estate absolutely, and if to a child's part of the personal estate, 
whether the same is to be estimated with reference to the number 
of the children living at the testator's death, or to the number liv- 
ing at the time of said widow's marriage. 

10. " And it is also uncertain whether the third or a child's 
part, whichever it may be, to which the said widow would be- 
come entided in the event of her marrying again, would be a 
third, or a child's part of the estate, if any remaining undivided 
at the time of such marriage, or woul(\ be a third or child's part 
of the part or parte of the said estate which may have been divid- 
ed and allotted off to any of the children, as well as the part, if 
any, that may remain to be divided as aforesaid, and if the latter, 
then whether the said third or child's part ought to be allotted to 
her exclusively out of the part, if any, remaining to be divided, 
or out of that and the part or parts which may have been already 
divided off and allotted to a child or children. 

11. "It is also uncertain whether in case any child should 
have allotted to him or her a full share of the estate as it stands 
at the time of such allotment, and the remainder of the said es- 
tate should afterwards from any cause become insufficient to af- 
ford to the other children a like or equal share, such child would 
have to refund to the other children, and what proportion. 

12. *^It is also uncertain whether the said widow is not enti- 
tled to the possession, management and control of the whole of the 
said estate, real and personal, during her life or viridowhood, and 
"whether the said executor, by assenting to the legacies of said 
will, and delivering over the said estate to the said widow as ten- 
ant for life, or widowhood, of the same, may not entirely dis- 
charge himself from the trusts of the same, and from any respon- 
nbility therefor, and whether it is not his duty to do so." 
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The defendants, Dniry S. Marrow, the executor, and Paithe- 
na Marrow, the widow, put in separate unswerB, each admitting 
the facts stated in the bill, and submitting to such decree as the 
Court might please to make. The other defendants, being mi* 
noFB, answered by a guardian ctd lUemy and prayed that in what- 
ever decree the Court might make, their interest should be pn>^ 
tooted. 

The cause was set fot hearing upon bill and answers, and was 
then, by consent, tiansmiUed to this Court. 

This bill was filed before the case of Tayloe v. Bondy decided 
at the last term, ante 5, was reported and published, otherwise, 
we presume it would not have been complicated by suggesting 
contingencies which may hereafter occur, and asking the advice 
of the Court as to what effect such contingencies may have upon 
the proper construction of the will of the plaintiff's father. We 
are satisfied, upon further reflection, that the principles announc* 
ed< in the case referred to, are correct, and that when called upon 
to advise as to tiie proper construction of a will, or any part of it> 
we cannot give an qrinion upon a state of facts not yet existing, 
and upon which no present direction or decree can be founded. 
If this were not so — ^if this Court were bound to answer eveiy 
question which ah astute and ingenious counsel might ask upon 
the construction of a will under every possible combination of cir* 
cumstances which might affect it, we might have and probably 
would have thrown upon us an amount of business which no hu- 
man labor could perform. It is surely better for all practical pur- 
poses that the Court, even if it had any discretion in the matter, 
should confine its advice'and opinion to things to which it can 
give effect by its decree, than tb waste its time in speculating up* 
on questions in which the parties may never be interested. The 
propriety of this remark in reference to the present case, will be 
made strikingly manifest, by adverting to the 8tb inquiry, which 
is, ^< whether in case one of the daughters of the said testator 
should marry under the age of twenty-one years, she would stifl 
be entitled to a maintenance out of the said estate, until her arri* 
val at fiill age." Now the testator seems to have had but one 
daughter, and she, if the children were named in the IhII in the 



1 



154 IN THE SUPREl^ COURT. 

Marrow o. Mvrow, Ez'r.» and oUiwrf. 

Older of their births, was his youngest child. She may die in in- 
fancy, she may never marry at all, or she may not marry until 
she arrives at full age> and in either of these events our opinion 
npoa the inquiry as stated, would be of no use whatever, and 
yet either of these events is just as likely to happen as the one 
suf^posed. It will be quite time enough to answer the inquiry 
when the contingency shall' happen, and if the present bill be 
properly framed to obtain the answer, it may easily be retained 
for further directions. We say properly framed, because there 
are questions arising upon the construction of a will, which the 
executor would have a right to call upon the Couil; for its advice 
and directions, which would not be open to a legatee when not 
interested in them. 

With these preliminary remarks as to the extent of our juris- 
diction, in solving the doubts ^d difficulties arising upon the con- 
struction of the will now before us, we proceed to answer such of 
the inquiries as the plaintiff's case requires, though it will be 
more convenient for us to do it in an order somewhat different 
from that in which the questions are propounded* 

In order to ascertain the share of his father's estate to which 
the plaintiff is now entitled, it is necessary to consider what are 
the rights of the vddow under the will. It is clear, that the tes- 
tator meant in the first place, to make a sifitaUe provision for her« 
For that purpose, he gives her during widowhood all his proper- 
ty, real, personal and mixed. That clause taken alone, would 
make her sole and universal devisee and legatee of his whole es- 
tate, whilst she should remain single ; but there are other clauses 
in the will which necessarily modify and restrict the operation of 
this. He intended that his estate^ whilst affording an sjnfLe sup- 
port /to his widow> should also furnish the means of maintenance 
and education to bis children during their minority, and a suit- 
able outfit in life as they should respectively come to the age of 
twenty-one years. Until his widow should marry again, he 
wished the property kept together, remaining in her poesession, 
but managed under the superintendence of his executor. He 
seemed to think that the proceeds of the plantation and funds on 
hand, by which we understand the interest of the money due 
him on bonds, notes and other securities) would be sufficient botk 
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for the support of his widow and the maintenance and education 
of his cbiidren. He accordingly appropriates such proceeds to 
that purpose ; and out of them^ so long as they will afford it, 
must be paid what is necessary to such maintenance and educa* 
tion, as are proper for children of their condition in life, leaving 
for the widow at all events, what she may need for her decent 
support, and then what ma^ remain after the wants of the chQ- 
dren are provided for. . Had the testator known that his widow 
would never enter into a second marriage, he would pn>bidi>ly 
have closed his will without adding any thing further ; but he 
supposed such an event at least possible and he went on to pro* 
vide for it, and it is necessary for us to ascertain what that pro- 
vision is, for upon it depends the share of the estate which the 
plaintiff has at present the right to claim* If his widow shall 
marry again, the testator says that she shall then have what the 
laws of his country will allow her, viz., one-third of the estate. 
A doubt is here suggested, whether this clause means that she 
shall have dower in all his lands, to wit, one-third part thereof 
for life, and a child's part of all his personal estate absolutely, or 
one-third of all his estate both real and personal absolutely. 

We think clearly that the former is the construction. Whilst 
his widow should remain single, the testator supposed that she 
would consider her interest as identical with those of her children) 
biit upon her second marriage, her relation towards them must, 
at least with regard to property, be in some degree changed. In 
that event, his evident intent is, that she shall take from his es* 
tate, only so much as the law would have given her had he died 
intestate, or had she dissented from his will, and his mistake in 
supposing that such part would be one-third of his estate cannot 
make any difference. If he had meant that she should have one^ 
third of the whole estate absolutely, he would probably l^ave said 
so without reference to what the law would aUow. 

The share to which the plaintiff's mother ivill be entided in the 
event of her second marriage, being thus ascertained apd reserv- 
ed, he will be entitled to a child's part, to wit, one-sirth of the 
residue. He cannot claim any part of the accumiilated profits, 
because they belong to the widow, nor ought there to be charged 
against him> what has been expended upon his maintenance and 
11 
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education. The share which will be allotted to him he will take 
absolutely, without the liability to be called upon to refund the 
same; or any part of it. That he is not to refund, appears not 
only from their being no such requisition in the will, as from the 
clause, that upon coming of age each child is ^^ to have a like 
share with their eldest brother, provided the estate fias retained or 
accumulated property in the mean while.'^^ This clearly implies, 
that if the estate shall hereafter from any cause be diminished, 
the shares of the younger cliildren may be less than that assigned 
to their eldest brother ; but if the widow shall not marry again, 
then their shares may be made equal to the share allotted to the 
eldest out of the projferty set apart for her. To see that all the 
provisions of his will should be carried into effect, the testator ha^ 
invested his executor with a superintending power over the estate ; 
and the defendant, Drury S. Marrow, having voluntarily come 
forward and assumed tlie trust, he cannot now relinquish it while 
any of its duties remain to be performed. 

Having, upon a survey of the will in all its parts, given our 
exposition of it, we are prepared to answer all the enquiries upon 
which the plaintiff is now entitled to ask for our advice and di- 
rection. 

1. The children are all entitled to b^ maintained and educa- 
ted out of the profits of the estate, free of charge, and when they 
respectively arrive at the age of twenty-one years, they will be 
entitled to their respective shares, without being required to ac- 
count for the expenses of their maintenance and education. 

2. The expenses of the maintenance and education of the 
children, are to be paid out of the profits of the plantation, and 
the interest of the funds on hand. 

3. By the term, funds on hand, we understand the testator to 
mean cash on hand, and money due the estate by bond, note or 
other security. The profits of the plantation, and the interest of 
the money due the estate, have been hitherto under the pnident 
management of the executor sufficient for the purposes for which 
it was designed, and it is unnecessary now to enquire what is to 
be done should such profits and interest become insufficient for 
such purposes, as there is no suggestion made as to the probability, 
of such an evenl. The children are respectively to receive such - 
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an education as is suitable to their estate and condition in life^ 
in the section of country where they reside. There is no sugges- 
tion that the education bestowed upon the plaintiff is not a suita- 
ble and proper one, and that may perhaps be assumed as a stan- 
dard for the younger children ; but this must be left in some de- 
gree to the sound discretion of the executor. 

4. The widow is entitled^ while she remains single, to all the 
issues^ rentS; profits and interest of the estate, so far as the same 
may be necessary in the first place, for her decent support, and 
then she is entided to all that remains after the proper mainte- 
nance and education of the children. When she shall make it a 
practical question by marrying, it will be time enough to inquire 
what wi]l then be her rights in this respect. 

5. The children, until they shall respectively come of age, are 
entitled to nothing out of the estate but what is necessary for their 
maintenance and education. 

6. The event, upon which this inquiry is predicated, is entirely 
too contingent to make it necessary for us to decide it. 

7. The share to which the plaintiff is now entided, and to 
which each of the other children will be entitled upon his or her 
reaching full age, is one-sixth part of the capital of the whole es- 
tate^ after deducting the widow ^s dower in the land, and a child's 
part of the personal property, to wit, one-seventh part thereof. 
This deduction must be made to await the contingency of her 
marrying again. The remaining part of the inquiiy is based up- 
on a contingent event, in which the plaintiff has at present no in- 
terest. 

8. We give the same answer to this inquiry as we did to the 
sixth. 

9. This question is answered in part in our response to previ- 
ous inquiries, to wit, the fourth and seventh. Her part of the 
personal estate is to be estimated by the number of children now 
living. None having died since the testator's death, it is unne- 
cessary to decide whether the number must refer to his death or 
the present time. 

10. This, inquiry, so far as it is a practical one, has been al- 
ready answered. 

11. The share now to be allotted to the plaintiff will be alloc- 
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ted to him atwolntely, and be cannot hereafter be called upon to 
refund any part of it. Thiait is all which he has any interest in 
knowing at present. 

12. The executor must permit the widow to retain the posses- 
sion of all the estate; except such part as may be from time to 
time allotted to the children as they respectively come of age ; 
but he cannot now divest himself of the trust which he has as- 
sumed. 

Per Curiam. Decree accordingly. ^ 



SOIiOMON ASHBEE AND OTHERS againat W. H. COWELL AND 
OTHERS. 

In a caM whefe • lale of land liad been made by a Clerk and Matter and eonSimed bj 
the Courts after the hqpae of a year, no aUegation of fraud being nuide, teare to open 
the biddings upon the ground of inadeqnaoy of price, was refoaed. 

Such oljeotiont can in no event be made by motion, but are required to be broi^t fix- 
ward by a bill or petition. 

The question before the Court in this case was raised by a 
motion to reopen biddings for a tract of land, which, having been 
allowed in the Court below, came up by the appeal of the former 
purchaser. 

The bill praying a sale of the land was filed to Fall Term, 
1891, of the Court of Equity of Currituck county. The decree 
at Spring Term> 1 853, for reopening the biddings is as follows: — 
<< On evidence,filed in this cause at this term and sent herewith, 
and on Solomon Asbbee, one of the parties hereunto, giving bond- 
and security that if the biddings be opened he will give twenty- 
three hundred doUais for the premises heretofore purchased under 
decree of this Court by one Martin J. Leavitt, it is ordered by the ' 
Court that the former sale be set aside, and that the Clerk and 
Master expose the premises to public sale on the terms of the for- 
mer order; that the bonds or notes given by the former purchaser^ 
said Leavitt, be handed back to him. And it being suggested 
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and shown to the Court' (hat the said Leavitt has the premises in 
cultivsdoDy and has had possession thereof for some time^ that 
he has made cash and other payments 'to those entided^ on ac- 
count of the premises so purchased as aforesaid^ and that he has 
made improvements upon the premises since his purchase, it is 
ordered by the Court, that the Clerk and Master report the value of 
the premises for the time of his possession under the sale, and for 
the present year — the cash and odier payments made on account 
of the premises, and to whom made — the value of the improve- 
ments made on the premises since the sale to said Leavitt, to the 
end that he be charged with a reasonable rent for the time he has 
had possession and for this year ; that he be refunded his cash or 
other pl^ents, and that he be allowed the value of his impcove- 
mentB on the premises*" 

The other facts necessary to an understanding of the case, ap- 
pear in the opinion of the Court. 

W. N. H. Stniihy for the plaintiffs. 
HecUhy for the defendants, aigued : — 

1. The sale cannot be set aside and the biddings be opened on 
motion. In England some precedents apparently of this de- 
scription may be found ; but on examination it will be seen they 
were instances in which the persons applying were not parties to 
the petitions or bills, and for that reason they could not petition to 
rehear the interlocutory decree confirming the sale. Here the ap- 
plication is by the parties, before the Court on the bill ; and it is 
submitted, it would be a violation of principle to permit the de- 
cree confirming the sale to be set aside on motion without a peti- 
tion to rehear. After confirmation, a petition to rehear is the rem- 
edy, and the petition should set forth the cause for a rehearing, so 
that the party opposing may know what he is to meet. Janes v. 
ZoUicoffer, 1 C. L. Repos. 378. Ricks v. Williams y 1 Dev. 
Eq. 3. The precedents in New York are all on petition. lAo- 
ingsttm v. Byrne , 11 Johns. 666. Williams v. Dale^ 3 Johns. 
Ch. Cases, 271. Lancy v. McPhcrsoUy lb. 426. 

2. If it were matter of mere discretion, the sale ought not to 
be set aside, and the biddings be opened. In this case the ad- 
vance offered is only ^00; while the affidavits diow that the 
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lands have increased in value more tlian $200, and that the de- 
fendant has made permanent improvements on them to the 
amount of from $600 to $800. The purchaser Leavitt would be 
entitled to the value of his improvements, and as he would have 
had to bear any depreciation of the price of the land, so he is 
entitled to the advance. Hence, as matter of discretion mere- 
ly, the sale ought not to be set aside and the biddings opened. 
Ashbee might gain by this course. The result would be a loss 
to the other parties. 

3. Opening the biddings is not a matter of mere discretion, but 
of legcU discretion. The true principle is laid down in Scoti v. 
Nesbitt, 3 Brown's Chan. Cases, 475. That principle is this. 
Where the sale has not been confirmed, the biddings may be 
opened on advance of price only ; where the sale has been ccnr 
firmedy the biddings may not be opened on a mere advance. In 
Livingston v. Byrne j the Chancellor speaks in terms of unquali- 
^ fied disapprobation of setting aside sales and opening biddings 
when no fraud is imputed, as there is not here. 11 Johns. Rep. 
566. The true principle will also be found in Williams v. Dale^ 
3 Johns. Chan. Cases, 271, and in Lancy v. McPherson, lb. 
425. 

Sales have sometimes been set aside and the biddings opened 
after confirmation under peculiar circumstances. In Watso9i v. 
Birchy 2 Ves. Jr., this was done aAei^confinnation. There the 
person applying was in prison at the confirmation, and there were 
other circumstances of hardship ; and yet, in the subsequent case 
of Morris v. the Bishop of Durham^ the Chancellor expresses 
his strong disapprobation of this case, and says, he would never 
have made the orders. The case is impliedly overruled. In 
White V. Wilson fy 14 Ves. Jr., 152, the principle is laid down ; 
that is, that after confirmation, the sale will not be set aside, and 
the biddings be opened, unless there has been some misconduct 
on the part of the purchaser or some fraud. None such is alli- 
ed here. See also DaniePs Chan. Practice, 1465. In this book, 

note, page , it is said that the practice of opening biddings as 

in England, has not prevailed in New York, North Carolina, 
New Jersey, Tennessee and South Carolina. From which I in- 
fer, when the sale has been fair and no fraud is imputed, the 
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Courts of those States will not set aside the sale evea before con- 
firmation. 

Our case however is stronger than any of those cited. The 
confirmation was decreed after objection by the present petUion- 
ers, and on etndence introduced by them. It is therefore res cul- 
judicata. No precedent can be shown ^ where the parties failing 
in one trial, have been permitted to set aside the sale and open 
the biddings on a second application. To allow this^ it is sub- 
mitted, would outrage principle and render litigation interminable. 

Pearson, J. At Spring Term, 1852, the Clerk and Master 
reported a sale of the land to Martin G. Leavitt at the price of 
$180Q. After the examination of witnesses and argument of 
coimsel the sale was confirmed. Leavitt went into possession and 
expended some $600 in repairs and improvements. At Spring 
Term, 1853, a motion was made to set aside the sale and re-opeh 
the biddings, based on a suggestion that (he land had been sold 
for too small a price, and a proposition of Ashbee that he would 
make an advance in the new biddings of $500. Many afiidavits 
were read, and his Honor thereupon set aside the sale and direct- 
ed the biddings to be re-opened. 

In looking over the affidavits it is left doubtful whether the 
land did not sell for its value, considering the incumbrance of the 
widow's dower, and there is room to believe thatHhe present mo- 
tion and offer to advance the biddings, is to be ascribed to the fact 
that the value of land in that vicinity has risen considerably since 
the sale. But to avoid any difficulty about the facts, and to pre- 
sent the question broadly ; assume that the land did not sell for 
as much as it was yvorth at the time of the sale, by some two or 
three hundred dollars, and would now sell for $500 or $1,000 
more, there is not even a suggestion that dJiY fraud was practiced 
in order to cause the land to sell for less than its value. 

We can imagine no ground other than/nxt^, upon which this 
Court can assume jurisdiction to set aside a sale and open bid- 
dings, a year after the sale has been confirmed, and afier tlie pur- 
chaser has been let into possession and has made outlays in re- 
pairs and improvements so that he cannot be put in statu quo. 
If it may be done one year, it may be done two years or five or 
ten years after the confirmation upon the same princifdes. The 
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consequence would be that no man of good sense would ever bid 
at such a sale, for he could never know when to call the land his 
own. 

Any practical mind will see at once that an attempt to make 
property bring its full value by opening the biddings after the sale 
has been confirmed^ must defeat its own object ; because no man 
will {day at a one sided game. He is bound and the Court is 
ioose^ and the Court may at any time say to him, there is no 
fraud imputed to you^ but it is ascertained that the land will now 
sell for more than you gave for it, so you shall be paid for your 
improvements, deducting a reasonable renty and have back your 
money, but must give up th^ land. The cases to be met with in 
the English books, where sales have been set aside and the bid- 
dings opened, except on the ground of fraud, are very few, and 
all of them are put on ^^ special circumstances." , 

If the Court had a right to entertain this matter at all, it cer- 
tainly could not do so on motion. The parties were out of Court 
and some formal proceeding was necessary, either bill or petition, 
in order to give the parties a day in Court, and have the proceed- 
ing and issue put in a permanent shape. 

The decretal order below is reversed, and the motion to set 
aside the sale and open the biddings is disallowed with costs. 

Per Curum. Order reversed. 



HENRY FULLER i^oiMt BSICHAEL WILLIAMS. 

An entry in tlieae wordt— <* No. 535, H, F. enters 100 norea of land on tlie waters of 
Vharee adjoining the landi of his own, and nun for oonpleBent Jannary td IS47 " is 
ao Tagae, that until aotually iniTejed and looated» it ean si>^e no meh notioe at will af* 
Ibet any other person who makes an entry, has it snrreyed, and takes oat a grant. 

(The cases of Munroe ▼. MeCwmickt 6 Ire. Eq. 85 ; HarrU t. Ewing, 1 Dev. & Bat.' 
Ef. 980, and JeAnson T. SMUm, 4 Ire. Eq. 85, cited and apprared.) 

This cause was tFansmitted to this Court from the Spring 
Tmn, 1862^ of the Court of Equity of Randolph county. The 
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pleadings and &e(8 are sufficiently sealed in the oiHnioD delivered 
by the Coy|rt. 

Marehead^ for the plaintiff. 
MiUer^ ton the defendant. 

Battle, J. The bill stated that the defendant, on l|ie 14th 
*day of Decemberi 1846, made an entry in the entry taker's of- 
fice for the county of Bandolpb, in the words and figures follow- 
ing : — ^^ No. 528, Michael Wiliianis enters 50 acres of land on 
the waters of Uharee, both sides adjoining the lands oi Robert 
Walker, Henry Fuller and his own, and runs for complement, 
Dec. 14, 1846." That on the 2nd day of Januaiy, 1847, he, 
the jdaintiff, made an eqtiy in the same office as follows : — ^^ No. 
635, Henry Fuller enteis 100 acres of land on the waters of 
Uharee adjoining the lands of his own, and runs for complement, 
January 2nd, 1847." ^ The bill then allied that the defendant, 
with full knowledge of the location of the plaintiff's entry, 
changed his location, and on the 10th of May, 1847, procured a 
grant from the State for land covering in part that located by the 
jdaintiff, and for which he obtained a grant on the 13th day of 
November, 1849. The defendant put in an answer in which he 
denied that, he had changed the location of his entry ; denied 
further that he had any knowledge of the location of the land 
made by the plaintiff, and insisted that his entry was so vague and 
indefinite, that he could not show where the land was situated. 
A replication to the answer was filed, and the parties, after com- 
pleting their proofs, had the cause set foi^ hearing and transferred 
to this Court. 

An examination of the proofs in this case is unnecessaiy, for it 
appears upon the face of the bill that it cannot be susuiined. The 
plaintiff's entry contains a description, so vague, indefinite and 
undKrtain, that until actually surveyed and located, it camioC 
identify any particular parcel of land, and consequently cannot 
give such notice as will affea any other peison who makes an 
entry, has it surveyed, and takes out a grant. The defendant's 
entry was in truth prior to that of the plaintiff, and much more 
defloite ; but if it had not been, the recent case idltunne v« Afe 
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Conmek^ 6 Ire. Rep., 85, is a direct authority against the right 
of the plaintiff to the relief which he seeks. In that case, which 
is founded upon the previous ones of Harris y. Irvingy 1 Dev. 
& Bat. Eq. Rep., 369, and Johnson v. SkeUoUy 4 Ire. £q. Rep., 
86/ it is said that ^^ When one makes an entry so vague as not to 
^< identify the htnd, such entry does not amount to notice, and 
<< does not give any priority of right as against another individual, 
<<who makes an entry, has it surveyed, and takes out a gmnt. 
<< By a liberal construction of the law, such entries are not void 
<< as against the State. It is not material to the State what vacant 
'< land is granted ; but such entries are not allowed to interfere 
^^ with the rights of other citizens, and are not susceptible of being 
<* notice to any one, because they have no identity." 

^^ When an entry is vague, it acquires no priority until iC 
<' is made certain by a survey. The good sense of this principle . 
<< will strike every one as soon as it is suggested." 

The plaintiff's entry in this case, being too vague to identify 
any particular piece or parcel of land, and not having been made 
certain by a survey, before the defendant obtained his grant, the 
bill cannot be sustained, and must be dismissed with costs. 

Per Curiam. Bill dismissed. 



JAMES W. DUPREE agamtl LEWIS B. DUPREE. 

A cliild tn venire ea mere cannot take as donee by a common law oonreyance. 

Therefore, where A. executed* deed hy which in consideration of natural love and af- 
fection, she gave to the " sobs of Robert and Rachel Dapree, and to the next of their 
heirs lawfully begotten of their bodies " a share : — Held, that a child df Robert and ^ 
Rachel at that time en venire sa mere took no interest in the slave. 

This cause was transmitted from the Court of Equity for Pitt 
County at Spring Term, 1862. * 

The case is sufficiently stated in the opinion of the Courts 

Moore (with whom was Winston y Jr.^ aigued : — 
1. The plaintiff was bom within 280 days from the executioa 
of the deed, and so was in esse. Coke Lit. 139, n. b. 
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Infants en ventre ea mere are capable of taking a gift. The 
case of Reeve v. Longj 1 Sioilk. 227^ which decided that a devise 
of a remainder to an unborn child, carried the estate to an infant 
en ventre sa mere was complained of only on feudal reasons — 
thcU there was no one to perform the services of the tenant. 2 
Bl. Com. 109^ and notes. That decision stands for law to this 
day, and has always been followed. BL Com. ui supra j n 13. 
The Stat. W. 3, supposed by some to have been enacted to affirm 
the doctrine of Reeve v. Longy was not so passed ; but if it had, it 
has no force here. Devises to infant eai ventre sa mere ^ per ver* 
ba depresentij are good without doubt ; yet devises are statutory 
conveyances. 

Infants en ventre sa mere are persons in rerufn natura^ and are 
considered born for all beneficial purposes — ^for the purpose of 
taking under a deed by settlement under tlie description of a liv- 
ing child. Doe v. darkey 2 H. Bl. 399 ; Doe v. Lancashirey 
6 T. R. 49. At page 61, BuUer says, << all the cases cited estab- 
lish this point, that there is no distinction between a child en 
venire sa mere, and one actually bora." In Doe v. darkey it 
is said, <^ it seems now settled, that an infimt en venire sa merey 
shall be considered generally speaking, as bora for all purposes, 
for his own benefit ;" and in Watkins' Law of Descent, 142, it 
is now laid down as a fixed principle, that wherever such consid- 
eration would be for his benefit, a child en ventre sa mere shall 
be considered as absolutely bora." In Wallis v. HodsoUy 2 
Atk. 117, lord Hardwicke says, ^^ I go on the reason that the in- 
fant is a person in rerum naturay and both' by our law and the 
civil law, a child, as much as if bora in the father's lifetime. 
Such child is in being for all intents and purposes, whether bene* 
ficial or prejudicial to his interest. Blackburn v. Stablesy 2 Yes. 
& B., 369. Thellusoti v. Woodfordy 4 Ves. 342. See Woner 
V. ButtSy I Cond. E. Ch. Rep. 90. 2 Vera. 710. 1 Ves. 85. 
3. 166. Such infant may have a guardian, may bring a suit by 
prochein amy to stay waste, and may justify, in like manner, the 
detention of title deeds. Macpheison on Infants, 364, (Law Lib.) 
Being a person in essSy it must be capaUe of taking by gift, un- 
less there is some known disability. Its feebleness is no such dis- 
ability. On the contrary the law akfa that, whenever or wheiev- 
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er it may exist. If it be said that it cannot be present to receive^ 
and delivery of the thiiq;^ is absolutely necessary to the perfection . 
of the gift, this wUl decide only that they are deprived of one 
mode of donation. A gift by parol to an absent infent is void ; 
-but a friend may receive for such infant, and the gift is then well 
made. And why may not a friend receive for the absent unborn 
infant. Both are equally persons m esse. 

In this case a delivery of the thing was not necessary, because 
there was a deed made and delivered to a friend. A deed con- 
veying slaves to -three, as tenants in 'common, is well delivered to 
all by delivery to one for all. A delivery to such an infant is as 
possible, as a delivery to an absent infant bom, or to an idiot, or 
to an absent feme. In all these cases, registration by the donor, 
or delivery of the deed to a friend is a suflScient delivery. Actual 
oaJMicity to assent to the gift or deed is not requisite ; although 
known not to exist it is always presumed, if it be for the benefit 
of the donee. Macpherson, u^ «ijDm, 465. There is no reason 
why a deed made to an infant en venire sa mere, and registered 
by the donor, or delivered to a friend may not be good. It is 
just as cc^iable of assenting as an infant just bom, or an idiot, 
and just as capable of taking possession of it. A guardian or 
friend only, in any of the cases can protect the property. 

2. The Statute of Limitations does not apj^y. The petition 
being between the two toianls in common is the same to the 
plaintiff, whether one held all or <n]ly a part, because, being un- 
divided between (damtiff and defendant, the defendant's holding 
was consistent with his title and that of the plaintiff. Oaudy. 
Webby 3 Dev. 317. Thomas v. Germany 4 Dev. 223 ; OoUier 
V. Pasy 1 Dev. £q. 66. 

Rodmauy contra. 

Pearson, J. On the 9^ dajf of Jamutn/y 1817, Patience 
Gk>ff executed a deed by which, in consideration of natural love 
and affection, she gave and conveyed to her grand-children, 
<^ Washington and Lewis Dupree, sons of Robert and Rachel 
Dupree^ and to the next cf thsbr heirs lawfvUy begotten of their 
bodiesy (Peggy Ann Dupree only excepted,) a slave named Rose." 
On the 9lA <% o^ October^ 1817^ the plamtiff, who is a child of 
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the said Robert and Rachel Dupree, was bom, and by this bill be 
claims one third of Rose and her increase. 

It is conceded^ that no other after-born child of Robert and Ra* 
chel Dupree^ except the jdaintiff^ <;ould take under this deed of 
gift ; and his claim is put upon the ground that he was tit venire 
so mere, at the date of the deed, and was in contemplation of 
law in eeeey and capable of acquiring a right of property. For, 
according to the calculation by the ordinary oouree of nature, he 
was conceived six days brfore the date of the deed, and the ques- 
tion is, can an atom, a thing in its mother's womb, six da]^ old, 
acquire a right of property by a commcm law conveyance? 

Such an idea may be consistent with the refinemeniB of the 
civil law, or with the doctrine of uses and of executoiy bequests 
and executoiy devises, which is borrowed from the civil law, bul 
is wholly at variance with the plain, direct, and tangible maxims 
of the common law ; and its bare suggestion would hdve shocked 
the sages of that practical systemof laws, built up by immemori* 
al usage and commfm custom, and having for its basis certain 
maxims, all <rf which rest upon the fundamental princif4e that 
property cannot be acquired or lost, except by some open, overt 
act palpable to the senses, about which there can be no mistake. 

Property qaust at all times have an owner. One peraon can- 
not part with the ownership unless there be another person to 
take it from him. There must be a << grantor and a grantee, and 
a thing granted." In considering the application of these max- 
ims, the question may be disencumbered by leaving Washington 
and Lewis Dupree out of view, and considering the deed of gift 
as purporting to be made to the plaintiff. For he claims by pur- 
chase, as distinguished from descent, succession or distribution, 
and must make his title clear upon an independent footing, be- 
ing entided to no aid irom Washington and Lewis, as- trustees for 
htm, because there is not the slightest ground for putting them in 
that relation. 

Suj^xMe a case of land, which at common law could only pass 
by feoffment. To whom, or to what could livery of setsen have 
been made ? Who would have perfoimed the services t Or take 
the case of a chattel. A gift must be acoompatlied bjr actual de- 
lwery% To whom, or to what could the deliveiy be made t To 
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a thing six days old in ite mother's womb? And yet, uokee the 
right of property passed at the date of the gift^ it could not pass 
at all^ unless the donor chose afterwards to make a new gift. It 
is true that in conveyances to uses and in wiils^ which are govern- 
ed by doctrines borrowed from the civil law^ a great departure has 
been made from the maxims of the common law. For instance, 
a fee may be limited after a fee — a limitation over may be made 
in a chattel after giving a life estate — a freehold may be made to 
commence in future ^ and a springing, shifting, or contingent use 
may be made to arise at any time afterwards, provided it be not 
too remote. For inasmuch as the legal ownership passed to the 
trustee or the heir at law or executor, that was supposed to satisfy 
the rule of the common law, which requires that property should^ 
at all times, have an owner ; and the use was left to be shifted 
about according to the intenticMi of the grantor, until it became 
necessary that the use should draw to itself the legal estate, when 
it of necessity became fixed. By way of further illustration, a 
bequest or use limited to the children of A., passes only to such 
children as A. has at the time, (and we will suppose a child en 
ventre would be included ;) but a bequest or use limited to the 
children of A., after an estate to her for life, remains open, so as 
to take in all the children she may have at her death. And thiis 
class of cases is put on the ground, that by reason of the life es- 
tate, it does not become necessary to fix the legal ownership until 
the death of the taker of the first estate. Again, by way of use 
or will, a limitation over in a chattel, after a life estate, may be 
made. This could not be done by a common law conveyance, 
and can only be done now in regard to slaves by a special statute. 

These instances show the^ difference between the rules apjdi* 
cable to a conveyance at common law, and a conveyance under 
the doctrine of uses or of wills ; and although in the latter, there 
is a strong inclination, we may almost say a settled rule, to treat 
an infant en ventre as a thing in esse, yet no case can be found ,< 
in which it was ever so treated in a common law conveyance. 
Nor can it be so treated, without breaking down the maxims of 
the common law. 

^^ In respect of the grantee, three things are requisite : — that he 
be a person in being at the time of the grant made^ (if he be to 
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take immediately); if he be to take by way of remainder, it is 
not necessaTy that he should be in beii^." But it is necessaiy 
that he should come into being during the continuance of the 
particular estate, or eo msianti of its termination. Shep. Touch. 
235 ; C<^e Lit. 2, 3 ; Perkins, sec. 43 ; Touchstone, ch. 9, 
no. 4. ^< By the strict rule of law> if A. was tenant for life, re* 
mainder to his own eldest son in tail, and A. died wMiout issue 
bom, but leaving his wife enseini or big with child, and after his 
death a son was bora, this son could not take by virtue of the re- 
nminder ; for the particular estate determined before there was 
any person in «ase, in whom the remainder could vest." To 
remedy this, the statute 10 and 11, W. 3, allows' remainders to 
vest in children while yet in their mother's womb. 2 Black* 
Com. 169, and note. That statute is confined to remainders* 
There is no statute which enables children while, yet in their 
mother^s tKwiby to take directly by a deed of gift at common law. 

'< If a woman be quick with child, and by a potion killeth it in 
her womb>'or if a man beat her, whereby the child dieth in her 
body, this is a great misprison, but no murder. But if the chUd 
be bora alive and dieth of the potion or the battery, this is mur- 
der, for it is accounted in rerum natttra, when it is bom alive. 
If a man counsel a woman to kill the child within her womb 
when it shall be bom, and after she is delivered of the child she 
killeth it, the counsellor is accessory to the murder ; and yet at 
the time of the counsel no murder could be committed of the 
child in utero nuxtrisy because it was not in rerum natura,^^ 3 
Coke Inst. 50. These authorities show conclusively what is the 
common law upon this subject, and. by that tliis case must be 
decided. 

Mr. Moore cited several authorities. Among others, Macpber- 
mm on Infants, and the cases there referred to, 25 Law Lib., new 
series, 665. They only show that in regard to the declaration 
and limitation of uses, and in regard to l^acies, the Courts of 
Equity and the Ecclesiastical Courts have adopted the rule of the 
civil law, by which an infant en ventre is considered as bam. 
Among other instances given by Macpherson : — a man may sur- 
render copyhold 4and immediately to the use of an in&nt en ven- 
tre sa mere, ^^for a surrender is a thing executory, and w^hing 
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vests before admiitance.^^ This last expreanon ezptaina thai 
case. The title of the surrender vests ia a third peiBcm until the 
infant is bom and becomes capable of taking an estate. 

We have no sort of doubt that Mro. Goff intmded all the chil- 
dren of Robert and Rachel Oupree (Peggy Ann excepted)^ vrith- 
out reference to the time of their birth, to be participants of her 
bounty ; and the only r^et is that she did not call upon a law- 
yer, who would have drawn a conveyance passing the propoty 
to a trustee, by which the uses could have been kept open until 
the death of Mrs. Dupre, so as to let in all of her children. But 
she chose to make a common law conveyance directly to the 
children ; and of course no other could take under her deed of 
gift except those esse^ or as my lord Coke expresses it, in rerum 
nahtra, when the right of property passed out of her, to wit, at 
the date of the deed of gift. The owners were then called for — 
it was then necessary for them to take the property. The plaia* 
tiff could not answer the call, and there is no rule of the common 
law, by which we can give him another day. 

It is unnecessary to notice the other questions. 

Pbr CuncAM. Bill dismissed with costs* 



nOBSRT R. BianOES It JAMSfi WEDDELL, EXEC0T0R8, ogotiul WILUAM 
D. MOTEi JAMBS C. ALBRITTON & RICHARD PARKER. 

A creditor haring aned hii defleaaed debtor's administrator, oMained judgment for so 
miieh of his debt as the jutf ibond covered the assets, and for the remainder, jiidg- 
■kont wii ciiteied iar the defeadant. Thereupon a bill was filed to reoorer this bal* 
anee Irom certain persons alleged to be frandnlent donees of the debtor : — 

SM, 1, That the bill could not be sustained, because the creditor, by his own allegations 
had a plain letiiedy at W against the defendants, as SMCiOors di son tort. 

8t That, adnitlidg the creditor's right to come into equity for discorery, or an aeeoant» 
o^ for the purpose of fottowkg the fund, still his bill must be firamed according to the 
eootse o/^ Court— making the personal lepreaentatiTe of the debtor a party in Aat 
ekaracter'j statfaig fliat the debtor left no iealeat«to« and showing that the alleged 
debt has been established by a jodgment at law. , 

8i That the judgment in qttestidni being in faTor of the adninistritoii is not a judgment 
of the ehara«)ter retplreii 
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(The CMC tiDoxier t. Doxier, 1 Der. ft Bat Eq., 96, dted, dutingoithed and approt* 
ed; tlMcaMt of J{aaibav< t. Jkfajt^icU, 1 Hawka. 86; MeKag t. WtUum, I D«t. 
fc Bat. Eq., 398 ; Brown t. Long, 1 Ire. Eq., 192, and PeepUB y. Tlilum, 1 In. £q.» 
414, cited and approved.) 

This cause was removed to this Court, from the Court of 
Equity for Edgecombe County, at Spring Term, 1863. 

The pleadings and facts necessary to an understanding of the 
case, are sufficiently stated in the opinion of^the Court. 

Rodman and Maorey for the plaintiffs. 

BiggSy for the defendants, Albritton and Parker, argued : — 

1. The bill cannot be sustained. Dozier v. Dozier, 1 Dev. 
& Bat. 96. 

2. The Statute of Limitations protects the defendants. Al- 
though the statute does not run in favor of a donee by parol gift) 
because he is a bailee of the donor> yet after an assignment to a 
distributee of the donee, a possession for three years, gives the 
distributee a perfect title. Powell v. Powell^ 1 Dev. 6c Bat. Eq4 
379. Much more so in this case, where there was no bailment, 
but an adverse possession under a deed. 

3. By the Act of 1840, the intent of the donor must in a Court 
of law be submitted to a jury, and in a Court of Equity, the 
insolvency of the donor at the time of the gift> ought to be clearly 
established. 

Pea|ison, J. The plaintiffs allege that one Archibald Parker 
was indebted to their testator in a large amount — ^that the debt 
was contracted in 1829, and in 1841, a note was executed to se- 
cure it ; that in 1839, 1840 and 1841, Archibald Parker made 
deeds of gift to the defendants) his son and his two sons-in-law, 
for several slaves, with intent to avoid the payment of his debls. 
In 1847 Parker died> and soon after his death the plaintiff sued 
his administrator) and -recovered judgment for $2)327 for his debt) 
and $653 for his damages ; and inasmuch as it was found by the ^ 
jury that the administrator had assets to the value of $361, and 
of no further value, it was considered by the Court thai the plain- 
tiff should have execution for said sum of $361) which amount 
has been paid to him, leaving the balance of the debt unpaid* 
12 



17a m THE SUPREME COURT. 

BridgM and WeddeU, Ez'n., v. Moye, AibrittOD mmI PaA«r. 

The prayer is to subject the slaves in the hands of the defendants, 
as fraudulent donees, to the payment of the debt. 

The defendants, Moye and Parker, have arranged the matter 
so &r as they are concerned, and a d^ree is asked against Albrit- 
ton. He does not admit the allied debt ; admiCis that Parker 
made him deeds of gift for three slaves, but avers that the gifts 
were not made with an intent to defraud creditors, and that at the 
date of the gifts, Parker retained property sufficient to pay all Qf 
the debts he then owed ; and relies on the Statute of Limitations 
and the lapse of time. 

The evidence shows that Parker, at the time he made the deeds 
of gift, was very much in debt ; and it is left doubtful whether 
he retained property sufficient to pay all of the debts which he 
then owed, unless a claim which he was prosecuting for a num- 
ber of slaves be taken into the account. He succeeded in estab* 
lishing his claim in 1844, and was then able to pay all of his 
debts. 

If it was unnecessary to decide this case upon the facts, a very 
interesting question would be presented, by the fact of the debt- 
or's subsequent ability to pay. But there is a fatal objection to 
the bill, and we are relieved from an investigation of the fticts. 

Assuming the gifts to have been fraudulent, the plaintiff had a 
plain remedy at law by action of debt against the defendant as 
executor. For, although there be a rightful administrator, yet as 
to him the gift is valid, and he cannot be charged by reason there* 
of with the value as assets. Hence ea: necessUaiey the creditor 
has a right to treat the donee as executor, and to charge him with 
the value as assets, upon the ground that he intermeddled with 
property, which, as to creditors, continued to be the property of 
the deceased debtor. If the plaintiff had brought bis action at 
law, there would have been no occasion for his coming into this 
Court. 

But admit that notwithstanding the plaintiff had this plain and 
adequate remedy at law, he may, according to the cases, on the 
ground of seeking a discovery, or the necessity for an account, or 
upon the idea of his right to follow the fund, maintdn a bill, yet 
he must do so according to the course of a Court of Equity. 
Passing by the objection that the personal representative of the 
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debtor is not made a party, in thai character, and the donee it 
would seem has a right to insist that he should be made a paity^ 
for as the donee is only secondarily liable and may contest the 
question of assets, the personal representative should be before the 
Court, so as to be bound by the decree. Dozier v. Dozier, 1 
Dev. & Bat. Eq. 96. 

Passing also by the objection that there is no allegation thaitbe 
debtor left no reed estate out of which the plaintiff's debt could 
be satisfied, and it would seem that this was a necessary allega^ 
tion, for the donee who takes from the debtor in his lifetime by a 
gift valid between the parties, can only be reached in Equity, af- 
ter it is shown that the donor left no estate, either real or personal, 
out of which the creditor could have his debt satisfied. We put 
our decision upon the ground that the plaintiff has failed to es- 
tablish his debt. Before a creditor can come into a Court of 
Equity on the mere relation of creditor and debtor, he must es- 
tablish his debt by a judgment at law ; for debt or no debt, is a 
pure question of law. Rambaut v. Mayjield, 1 Hawks, 85. 
McKay v. WiUiams^ 1 Dev. & Bat. Eq. 398. Brown y. Lang, 
1 Ire. Eq. 192. The only proof of the debt is what the plain- 
tiff calls his judgment against the administrator. So far as there 
were assets^ the administrator was bound and the judgment was 
conclusive, and has been satisfied ; but beyond the amount of as- 
eetBy the plaintiff has no judgment even against the administrator^ 
and it would be strange indeed, if a third person is bound by that 
which is no judgment. For as to the excess of the debt over and 
above the assets, ($361 ,) there was judgment in favor of the ad- 
minisUrator, that he <^ go without day." He . had no further in- 
terest in the question, and so far as he was concerned, the plain- 
tiff was at liberty to say his debt amounted to $100,000, or any 
other large sum. But he cannot, in any point of view, be con- 
sidered as having represented the defendant. The gift was valid 
as between the parties, and as between the defendant and the 
administrator of the donor. So the defendant has a right para- 
mount to that of the administrator, and it is idle to say that a pro- 
. ceeding which was in effect a judgment in/avor of the adminis- 
trator, should have the effect of a judgment against the donee 
ft who holds above him, and who was not a party to theproceediog, 
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and who had no oportunity of contesting the matter in any way. 

If the plaintiff had taken judgment against the debtor in his 
lifetime, diat would have been prima facie evidence of the debt 
as against the donee, subject to the xeiplyperfratukm; for then 
'the creditor takes judgment against a person directly interested in 
the whole question, and who was the only person that the cred- 
itor could sue. The distinction is obvious. Here, the creditor 
has no judgment, (the judgment was in favor of the administra- 
tor ;) the administrator was not at all interested in the question 
beyond the amount of assets, and the creditor has another person 
against whom he can bring his action for the purpose of establish- 
ing his debt. 

If the heir be bound by specialty, a proceeding against the ad- 
ministrator does not at common law bind him, for he has had no 
opportunity of being heard, and there is no community of interest 
between him and the personal representative. So, for no pur- 
pose, can he be said to represent the heir. It is true, under our 
statute, a judgment against the personal representative fixes the 
debt so as to bind the heir, and upon a scire facias he has only a 
right to make up a collateral issue in regard to the assets. This 
effect however is by force of the statute, and furnishes no ground 
for the position that a proceeding in which there is judgment in 
favor of the personal representative, that he ^' go without day and 
recover his costs," (such is the judgment when the plea of plene 
administravit is fully sustained,) is evidence of the debt as against 
one who is alleged to hold property under a gift void as to cred- 
itors, but valid as against the donor and his representatives. 

We presume that the counsel was misled by a supposed analo- 
gy. But what analogy can there be, between the case of an heir 
who takes after the death of his ancestor, and is by statiite bound 
by a judgment agaiqst the personal representative, fixing the debt, 
and that of a donee, who takes before the death of a donor, and 
in regard to whom there is no statute by which a judgment against 
the personal representative is to be evidence against him? The 
case of Dozier v. Dozier, cited above, which was well argued on 
both sides, and fully considered, sustains our conclusion ; 'although 
that case was made to turn on the necessity of making the ad« 
ministrator of the debtor a party. 



JUNE TERM, 1863. 176 

Bridg^ef and WeddeU, Ex*n,, o. Moye, Albrittoa and Parker. 

It is said by Mr. Moore that^ but for the diflSculty as to the 
want of a party, the Court in Dozier v. DozieVy inclined to the 
opinion that a judgment at law fixing the debt was not absolutely 
indispensable. The Court in that case announces broadly the 
general rule, that there must be a judgment at law. But in that 
case, inasmuch as the plaintiff had no cause of action at law , 
against the administrator of his co-executor, for having wasted the 
assets, and he could only have a decree in Equity, an exception 
is made, thus proving the general rule. And the exception is, 
that if the claim is one which can only be established in a Court 
of Equity, then of course there need not be a judgment at law^ 

Mr. Moore also cited the case of Peoples v. Tatuniy 1 Ire. Eq. 
.414. That case fully sustains our conclusion ; although it must 
be admitted the learaed Judge who delivers the opinion, did not 
advert to the distinction taken to a judgment against the debtor in 
bis lifetime, and a proceeding against an administrator in which 
there is judgment in favor of the administrator for the want of 
assets. 

The Statute of Limitations has no bearing on the case. But 
it is worthy of consideration, how far the Act of 1826, which 
brings down the time of presuming payment of a specialty debt, 
or the abandonment of an equity of redemption, or any other 
equitable interest or claim from twenty to ten years, ought to be 
allowed to affect cases like the present one. If a creditor, know- 
ing that his debtor has made a deed of gift and put property out 
of his possession into that of the donee, will sleep upon his rights 
for more (ban ten years, there may be some ground for the posi- 
tion that public policy requires that the donee, and those claiming 
under him, and those who have been dealing and giving credit to 
him, as the owner of property which, during all that time he has 
had in possession as the ostensible owner y should not be disturbed 
by a creditor of the donor who has been guilty of such gross neg-' 
ligence. The question concerns not the donee alone, but his 
creditors, those who may have trusted him on the faith of this 
property. 

Per Curiam, Bill dismissed with costs. 
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ISAAC JOTNER againit MART DENNT, DRURY VINCENT k WILUE WIL- 
UAMS, ADM'R« OP MARY, LATE WIFE OF DRURY VINCENT. 

Th« assignee of ooe against whose marital rights a fraod has been committed, has a 
right to the protection of a Court of Equitj, when the assignment was made for value. 

Where a bill was filed against a husband, the administrator of his deceased wife, and the 
donee of the wife by ante-nuptial gift, alleging that the gift was a fraud upon the mari- 
tal rights of the husband, and therefore a fraud upon his assignee foryalue: — Hddt 
That the husband could not be said to be primarily liable to the assignee, and conse- 
(fuentlj that the reading of his depositon by the complainant was no release of the oth- 
Cr parties. 

(The cases of TUdaUr, BaHey, 6 Ire. Eq.„ 36S, and Stnmg r. Mmxie$, t&., 644, cited 
attd approred.) 

The bill in this case was filed to Spring Term, 1850, of the 
Court of Equity for Pitt county. Having been set for hearing, 
upon the bill, answer and proofs, it was, at Spring Term, 1852, 
transferred to this Court. 

The bill alleged that on and a long time before the 6th of Au- 
gust, 1829, Mary Denny, deceased, was possessed in absolute 
property of a negro girl named Nancy ; that on that day and for 
some time before, a marriage had been contemplated between the 
deceased and the defendant, Drury Vincent, who seeing the de- 
ceased in possession of Nancy, had good reason to believe her the 
property of the deceased ; that on or about the day mentioned 
above, the marriage took place, and that thereupon the defend- 
ant, Drury, took Nancy into his possession and retained her there 
until about tlie 5th of December, 1843, when he sold her to the 
complainant for $310, and that the complainant has held her 
ever since. The bill further shows, that on the said 6th of Au- 
gust, 1829, whilst the said marriage was in contemplation, but 
before it was performed, the said Mary Denny, deceased, without 
the knowledge or consent of the said Drury, and with a view of 
deceiving him in his just expectations of acquiring the slave Nan- 
cy, executed a deed of gift, conveying her and a small piece of 
land to Mary Denny, her niece, the consideration recited being 
natural love and affection, to have the same to her own benefit in 
case the donor died without an heir, otherwise the gift to be void; 
that the donee was an infant, and the deed went into possession 
of Thomas Hooker, the subscribing witness, who is now dead^ 
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and that its existence was purposely concealed from said Druryj 
and that at the time of the purchase made by the complainant, 
he had no notice of said deed or of any claim adverse to that of 
said Drury ; that the wife never had a child; and died about Jan- 
uary, 1849, and that defendant, Willie Williams, is her adminis- 
trator ; that the said Mary Denny, the defendant, has brought 
suit against him for said slave, Nancy, and that the suit is still de- 
pending. The bill then prays for an injunction against the suit, 
that the deed of gift shall be declared void, &c. 

The answer of the defendant, Mary Denny, admits the mar- 
riage mentioned in the will ; admits the making of the gift, but 
is ignorant of the length of time by which it preceded the mar- 
riage, the defendant having been at that time of so tender an agB 
tliat she had but little personal knowledge of what took place ; it 
avem, however, an information and belief that it was all done 
with the consent of the defendant, Drury. The answer further 
denies any intended concealment of the deed of gift, and denies 
that either the defendant,' Drury, or the complainant was ignorant 
of its existence ; it admits the institution of the suit at law ; that 
the wife, Mary, is dead, and that the defendant, Williams, is her 
adcninistrator. 

The answer of Willie Williams admits that he is administrator 
of Mary Vincent, deceased, and says that for the other matters al- 
leged in the complainant's bill, he has no personal knowledge of 
them, but is informed and believes them to be true. 

The deposition of Drury Vincent, the other defendant, proves 
his total ignomnce at the time, of the gift made by his indended 
wife to the defendant, Mary ; that he kept Nancy m his poases- 
sion from his marriage until the sale to the complainant ; that he 
heard for the first time of the said gift several years after his mar- 
riage, but that he never believed it, because his wife denied it, 
saying there had been such a paper, but it was destroyed, and 
that Nancy was his to do what he pleased with ; that he was 
courting his late wife some four or five months before his mar- 
riage, but was engaged only three or four days previously ; that 
his wife^never had a child, and that excepting the land and ne- 
gro, mention in the deed of gift, his wife's only property at the 
time of marriage was a bed and a sow. 
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Several other depositions were taken. 

Sarah Hooker^ the widow of the subscribing witness to the 
deed of gift^ proved that it was made only a short time before the 
maniage^ and after the defendant^ Drury, had commenced his 
courtship. She also proved that some ten or mon yeais after the 
marriage, Mary Denny^ the deceased, came to her to get the deed 
to destroy it ; that she could not find it then, but promised the 
deceased to get it and destroy it; that she never was able to 
find it. 

The other testimony was not important. 

Moore and Rodmatiy for the plaintifi"^ 
Donnelly for the defendant, Mary Denny. 

Pearson, J. The allegations of the bill are proven, and the 
plaintiff is entided to the decree he asks for, unless the objections 
taken in reference to the defendant, Vincent, are sustained. T\S' 
dale V. Bailey, 6 Ire. Eq., 358. Strong v. Menzies, ib. 544. 

Mr. Donnell insisted that the right to complain of the fraud on 
1m jus maritif was personal to the defendant, Vincent, and could 
not be assigned, so as to give the plaintiff a right to maintain this 
bill. He assumed that a creditor of Vincent who bought this in- 
terest at an execution sale, could not sue, and inferred that a 
purchaser from Vincent could not sue. The cases are not simi- 
lar. The former could not sue, because he acquired no right by 
his purchase at execution sale, inasmuch as the interest of the 
debtor was not subject to execution. But 7wn constat, that the 
debtor himself could not in equity assign his right. It was an in- 
terest that would pass to his personal representative. Strong v. 
Menzies ; and although by the strict rule of the common law, he 
could not assign it, because it was^a chose in action, and the le- 
gal title was in the donee of his wife, yet it is common learning, 
that such assignments, when for value, are supported by Courts 
of Equity. 

Mr. Donnell further insisted, that Vincent was not a competent 
witness, notwithstanding the plaintiff had released hinobfrom all 
liabiUty ; and moreover, that as he was primarily liable, the 
plaintiff by reading his deposition^ had released the other defend- 
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ants who are only secondarily liable. After the release, the wit- 
ness was certainly not interested , and was of course competent. 
The other proposition has no application. Vincent was not pri- 
marily liable. In fact he was not liable at all, except so far as he 
had incurred a collateral liability at law by reason of his express 
warranty ; and from this^ the plaintiff had released him. There 
was no such relation between him and the other defendants as 
would enable them to screen themselves behind him. He did not 
participate in the fraud. In truth the fraud was practiced on him, 
and the rule above alluded to only applies, when the parties partici- 
pate in the fraud, and one is considered primarily liable, because 
more directly involved in a breach of trust to the plaintiff. As where 
a trustee fraudulently sells the trust fund, or an administrator wastes 
the assets ; in such cases, although all who participate in the fraud 
are liable to the party injured, it is held, that the trustee or adminis- 
trator should stand in the front rank, and be required, in the first 
place, to make compensation if he is able to do so. This is only to 
prevent circuity, becaqse of his liability over to his co-defendants. 
But here the defendant, Vincent, so far from having committed a 
fraud and being liable over, was the original victim of the fraud. 

Per Curiam. Decree accordingly. 



JAMES M. JESSUP, EX'R., againtt EUZABETH ANN JESSUP 
AND OTHERS. 

Ib ft will, the wofdf " I gire to my wife all the property I got with her," will paM all 
theproperty reoeived by the testator in eonsequeoce of his marriage, whether at the 
Tory time of the marriage, or afterwards. • 

This bill was filed at Spring Term, 1853, of the Court of Eq- 
uity for Cumberland county, by the plaintifl*, to obtain a con- 
stniction of his testator's will. At the same Term the cause was 
set for hearing upon bill and answer, and transmitted to this 
Court. 

No statement is required beyond what appears in the opinion. 
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Banksy for the plaintiff. 
D. Reidy for the defendants. 

Pearson, J. The will of Isaac Jessup contains this clause : — 
Item — " I give to my wife tliree negroes, Fortune, Penny and Sam, 
one gray horse, one hundred dollars in money, andaU the pro- 
perty I got vnth her. ^^ He then gives specifically his other ne- 
groes to his children, and the sixth item is in these words : ^< It 
is my will, that all my property whatever, not otherwise disposed 
of in this my last will, shall be sold, and the money, together 
with what I now have on hand and what will be collected from 
notes, shall be equally divided between," &c. 

The wife of the testator was the daughter of one Jones, who 
died about two years before the testator, leaving a will, by which 
he gives to his '^ son-in-law, Isaac Jessup, a negro, named Jack." 
He also gives to two other sons-in-law a negro, and to his son-in- 
law, John Plummer, he gives five dollars; but he gives other 
property " to his daughter, Susan, the wife of Plummer, for her 
sole and separate use and behoof." The question is, does Jack 
pass to the widow by die words <' all the property I got w^ith her," 
or does he fall under the residuary clause ? We are of opinion 
that it was the intention of the testator to give Jack to his wife. . 
The word with does not necessarilv mean ^< at the same time," 
and is frequently used in the sense of the instrument or means by 
which a thing is done : e. g.jl strike with a stick — I pull down 
the limb of a tree with a hook — I get property with my wife, f . e. 
by means of, as a consequence of our marriage. 

If a father-in-law puts a slave into the possession of a son-in- 
law, or makes him a deed of gift, and dies intestate, can the son- 
in-law claim a share of the estate in right of his wife, without 
bringing the slave into hotchpot? He ^* got " the slave in conse- 
quence of, by means of his marriage, that is, with his wife, and 
whether it was at the very time of the marriage or ailerwards^ 
can make no difiference in law. Should property be given or be- 
queathed to a wife, when by act of law it passes eo instanti to the 
husband, unless the words limit it to the separate use and 
maintenance of the wife ? It is to all intents and purposes pro- 
perty *^ got with his wife." 
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That it was Xhe intention of the testator to give the dave^ Jack, 
to his wife, is put beyond all question by the fact^ that all of his 
other slaves are specifically bequeathed ; and Jack is not dispose^ 
of, unless he passes under the words ^^ the property I got with 
her," and is left to fall under the residuary clause, which, from 
the context and the manner of its introduction, was evidendy in- 
tended to cover the small tnaiiers not before expressly disposed of. 

We think the widow is eniided to Jack ; but the cost of this 
application for ja construction of the will, must be paid out of the 
funds of the estate, as it was for the interest of all of the parties to 
have the question definitely settled. 

Per Curiam. Decree accordingly. 



DxCOURCY, LAFOURCADE k CO. agamMi CHARLES BARR AND OTHERS. 

The anUioritj of comminionen appointed in other of the United Sutet, to take the ao* 
knowledgmeuts of makers of deeds, is confined to such deeds as are made by noa-reti- 
dents of this State. 

By Ps AESOK, J. If a mortgage is given to secure a debt due bj note, " as bj reference to 
said note will appear," the amooot not being set out ; or if it secures a specified debt, 
" and other large sums ;" ^uere, whether under the registration laws of North Caro- 
lina it would be ralid ? 

The rarions provisions of the Rer. Stat., ch. 37, with regard to authoritj of eanmis- 
sioners in the other States, and in foreign eonntries, distinguished and lexplained, bj 
PsAEsoN, J., arguendo. 

<Tbe cases of Pierce t. WmeU, 10 Ire. 449 ; SmiA r. Caetrix, 5 Ira. 618 ; Oregory v. 
iVrJiwtt,4DeT.50; JXarloMiteT. iZay,lIre.340; GaniMmT. P<«6lis,2Ire.449,cite4 
and approved.) 

The bill in this cause was filed at Spring Terra, 1862, of 
the Court of Equity for New Hanover county. At Spring Term, 
1853, the cause was set for hearing upon the bill, answer and 
proofs, and transmitted to (bis Court. 

D. Reid, for the plaintifls, contended : — 

1. That the second mortgage was void, as not having been 
proved and registered according to law. Smiih v. Oastrix, 5 
Ire. 618. Ccarier v. Hampton^ 11 Ire. 307. 
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2. The commissioner in New York had no authority to take 
the probate of the deed^ the mortgagor being a resident of this 
State. Citing and commenting upon the Acts, Rev. Stat. ch. 
22, sec. 2y and ch. 37^ sees. 5, 25. 

3. That the first mortgage was fraudulent.' And if not, it is 
inoperative as a security for future advanc^,*which are given on- 
ly in the case of equitable mortgages, by the deposit of title pa- 
pers. MimJtfordCs case, 14 Ves. 606. Ex parte Langston, 17 
Yes. 227. Russell v. Russell, W. k J.'s Lead. Gas. in Eq. 
440. Mortgages of this kind required no registration. 

W. A. Wright, contra. 

Pearson, J. The defendant, Barr, executed three mortgages. 
The first and second to the other defendants, and the third to the 
plaintiffs, who seek to avoid the second and to redeem the ficst 
mortgage, and for an account and decree of foreclosure. 

The second mortgage recites that it was made by Charles Bair^ 
of the town of Wilmitigton, county of New Hanover, and State 
of North Carolina, to John D. W. Hooks & Co, of the City of 
New York. The following certificates are annexed : 

" State, City and County of New York. 
'^ I, John Bissell, Commissioner for the State, and resident in 
" New York, appointed by the Governor of the State of North 
<^ Carolina, under the laws, and commissioned under the great 
, *^ seal of the State, duly afiirmed and qualified to take testimony 
"and acknowledgments, (fcc. <fcc., to be used and recorded in 
" that State, do by this instrument, given under my hand and 
" oflSciai seal, certify that on the 10th day of October, 1860, be- 
" fore me in the State of New York, personally appeared Charles 
'« Barr, 'signer and sealer of the annexed instrument, and ac- 
" knowledged the same to be his act and deed, for the uses and 
•* purposes therein set forth.- 

"John Bissell, 
" Commissioner for North Carolina.** 

" State of North Carolina : 1 County Court Clerk's Office, 
" New Hanover County, 3 4 November, 1850. 

" The execution of this deed is duly proven by the certificate 
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<'of John Biasell^ Commitfedoner for North Carolina. Let it be 
<< registered. 

" TeMe L, H. Martin, Clerk, 

By J. E. Pine, Dep. Clerk." 

<< Received and registered. 
<< the 4lh November, 1860. D. E. Hunting, Reg'r." 

The plaintiffs insist that .this deed has not been duly proven 
and r^stered, and is therefore inoperative as to them ; for that 
John Bissell had no authority as commissioner, to take the ac* 
knowledgment of Barr. And the question as jm^Qsei^d, is the 
authority of the commissioner confined to deeds exe^tea by wm- 
residents, or does it also extend to deeds executed by a resident 
of this State, who happens to be in another State, and there exe^ 
cutes and acknowledges a deed ? 

The authority of the commissioners is confined to deeds exe- 
cuted by non-residents. The Act of. 1827, (Rev. Stat. ch. 37, 
sec 5,) provides that deeds 6cc ^^ for land in this State, executed 
by any person or persons residing in any of the United States 
other than this State, or in any of the territories, or in the Dis- 
trict of Columbia," may be acknowledged or proven before some 
one of the Judges of supreme jurisdiction, dec. ; and the deed 
and certificate being exhibited in the Court of Pleas and Quarter 
Sessions, or to some one of the Judges of die Supreme or of the 
Superior Courts of this State, shall be ordered to be registered 
with the certificates thereunto annexed, &c. The Act of 1830, 
(Rev. Stat. ch. 21, sec. 2,) provides that the Governor may ap* 
point commissioners in any of the other States, District of Colum- 
bia, or territories, who shall have authority to take the acknowl- 
edgment or proof of deeds, &c., for land in this State, and such 
an acknowledgment or proof certified by the commissioner, shall 
have the same force and effect, and be as good and available in 
law for all purposes, as if the same had been done before some 
one of the Judges of supreme jurisdiction &c., in any (Mer 
Statey Sfc. 

The probate of any deed for land in this State, may be taken 
by the Court of Pleas and Quarter Sessions of the county where 
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the land lies, or by one of the Judges of the Supreme or Supe- 
rior Courts of this State. This is the general law. By the Act 
of 1784, (Rev. Slat, chi 37, sec. 4,) the Court of PJeas and 
Quarter Sessions of the county in which the land lies, may direct 
a dedinms to two or more commissioners in the State where the 
subscribing witness or graAtor resides, empowering them to take 
the proof or acknowledgment of the deed, whereupon the deed, 
dedifma and certificate shall be registered, d&c. This exception 
to the general law was made, because when the grantor or sub- 
scribing witness were non-residents, it was inconvenient for them 
to come to our State. For the same reason, the 10th section pro- 
vides, '< ijdiere it is represented to the Court or Judge, that a 
feme covert h so aged or infirm Uiat she cannot travel, or is a res- 
kient of another counin/y (misprinted in the Revised Statutes, 
county. Pierce v. Wanettj 10 Ire. 449,) a dedimus may issue 
to two or more commissioners, to take her private examination. 
The 11th section prescribing the form of the cfedwwttf," it being 
represented, that she is not an inhabitant of our State." The 
exception is obviously confined to non-residents. It was found 
however that it did not go far enough to meet the inconvenience 
in regard to non-residents ; because it was necessary to apply for a 
dedimus in each case. To remedy thiij, the^Act of 1827 allow- 
ed <' deeds executed by any person or persons, residing in any of 
the United States other than this State, ^^ to be acknowledged on 
the proof thereof taken, before any Judge of supreme jurisdic* 
tion. Here again, the exception by its very terms, is confined to 
non-residents. Even this, did not answer the purpose. For to 
say nothing of tbe fact that the Judges of other States are under 
na obligation to act as commissioners of our Courts, (lie result 
was, that scarcely one deed out of ten was properly certified, ow- 
ing, no doubt, to the fact that the mode of authentication diflTers 
in some particulars in almost every State. This suggested the 
Act of 1^, by which the Governor is to appoint some fit person 
in the other States, a commissioner for North Carolina, whose 
authority and jurisdiction are put on the same footing with that 
before given to the Judges of supreme jurisdiction in the other 
States. It is clear, the purpose of the statute was to provide a 
general commissioner^ so as to avoid the necessity of a special 
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commifl^OD in each case when the grantor or witness resided in 
another State ; consequently the commissioner has no authority 
Jo take the acknowledgment or proof of deeds, except such as 
are executed by non-residents. If a citizen of this State can go 
to New York, execute a deed there, and acknowledge it before a 
commissioner, upon the same construction, a deed executed by a 
citizen of this State may be taken to New York and acknowl- 
edged before a commissioner. In other words, a commissioner 
has the same jurisdiction as a Judge,' or the County Courts of our 
own State ; whereas the statute, in so many words, puts him on 
a footing with the Judges of supreme jurisdiction in any other 
State except our own. 

Mr. Wright called our attention to the fact, that the 6th and 
7th sections of the 37th chapter, in reference to (keds executed in 
foreign covntriesy confers power to take acknowledgment or proof 
of such deeds upon the consul, chief magistrate, d&c, and insist- 
ed that putting all the sections together, the place where the deed 
was executed, gives jurisdiction to the commissioner without re- 
ference to the residence of the maker of the deed. The several 
sections of this statute, obviously do not turn upon the same prin- 
ciple. This Court is not called upon to sav^rtyrh principle 
should have governed. We can onlv^j^tml^i^^Mil^ where 
the maker of the deed resides , is the jpnd^ acted ui)|n by the 
Legislature in all the sections havii^i^rence U^d^^iS^^^i^cuted 
by persons residing in this State, or i^ otbrfSQft^ in the ynited 
States, District of Columbia, &c. \;V^ k^* w 

Again, Mr. Wright says, this deed w^ sv^^TLponJ^record, 
and for all useful purposes bad the sam^j fij^orjfl^i ^^a if duly ac- 
knowledged or proven, so that the objection is technical. The 
reply is, the plaintiffs do not seek to make gain, but to seize a 
plank in a shipwreck, and may ii\ consequence stand on l^al 
rights, and insist that where a thing is not done in due form, it is 
not done at all in contemplation of law. Mr. Wright says fur- 
ther, the clerk of New-Hanover County Court certifies that our 
deed is duly proven ; he has full power under the statute to peas 
upon that question in regard to mortgages and deeds of trust, so 
the matter is res judicata and must be taken as true, until set 
aside or reversed in some direct proceeding. Whether the clerk 



186 IN THE SUPREME COURT. 

DeCourey, Lafooreade Ac Co. o.Bwt and othen. 

has full power may admit of some question; but assuming i(, 
^^He certified the deed is didy proven by the ceHificate of the 
commissioner,^^ The statute requires tlie certificate of the com-^ 
miasioner to be annexed to the deed and to be registered with it. 
Of course the question as to the validity of the certificate is left 
open. 

We admit fully the maxim> res judicata pro veritaie accipititry 
and the maxim^ omnia presumuntur bene gesta^' &c.^ which 
means in English^ where a tribunal, court, judge^ commis- 
sioner or clerk is empowered by law tp decide a question, the 
decision is to be taken as true^ and every presumption is to be 
made in support of it, unless rebutted by something appearing on 
the face of the proceeding. For when a tribunial is entrusted by 
law to decide a question, it is presumed to have the ability and 
integrity necessary to enable it to do so. These maxims^ how- 
ever, apply only where the case is within the jurisdiction confer- 
red, and the matter is properly constituted before the tribunal 
which undertakes to adjudicate it. 

We have seen that the jurisdiction of the commissioner is con- 
fined to deeds executed by persons who reside out of this State. ' 
As his jurisdiction is a limited one, it might be insisted with much 
force, diat his certificate should set forth all the matters necessary 
to show that it was conferred in the case under consideration ; 
that is, it ought to have set forth that the maker of the deed was 
a citizen of the State of New- York. But suppose, that although 
it might have been proper, still it was not absolutely necessary for 
the certificate to set forth all the facts giving jurisdiction ; it is 
certainty competent to show from the face of the deed^ that in 
point of fact the commissioner had no authority to take the ac- 
knowledgement, for it recites the fact that the maker is a citizen 
of North- Carolina. It is settled, that where the certificate does 
not set out the facts necessary to confer jurisdiction, but states 
generally that " the deed was duly proven," a want of jurisdic- 
tion may be shown from the deed itself. Smith v. Castrix^ 6 
Ire., 618. It would be strange if an attempt to support an usur- 
pation by means of a falsehood, could not Jbe met by proof. We 
do not apply this language to the present case. For we assume 
the commisBioner to have acted under the belief (although he wai 
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mistaken,) that he had authority to take the acknowledgment ; 
and the clerk also acted under the belief (although he was also 
mistaken,) that the deed was duly proven by the certificate of the 
commissioner ; and we use this language simply foi the purpose 
of announcing the general proposition, that where there is a de* 
- feet of jurisdiction, the maxims above stated do BOt apply, and a 
want of jurisdiction may be shown aliunde. It must be declared 
to be the opinion of this Court, that the second mortgage is not 
, valid, as against the plaintiff, because not duly registered. 

Mr. Reid for the plaintiffs, insisted that tlie first mortgage was 
also void as to creditors, because, besides the $2,000 then due, an 
attempt is made to secure any amount that might be due for gooda 
to be furnished from time to time thereafter. This-objection is 
not open to the plaintiffs^ for their mortgage is taken expressly 
subject to the first mortgage, which is recited to be a security for • 
the sum of $2,000. Nq reference is made to future advances. 
This presents a very interesting question. Is not the first mortgage 
inoperative and of no effect in regard to the amount due for these 
future advances, by reason of our registration laws? The object 
of these laws is to give notoriety as to the existence and extent of 
mortgages and deeds of trust. Oregary v. PerkittSy 4 Dev. 60* 
Hdlcombe v. Rayy 1 Ire. 340. Ca7mon v. Peebles^ 2 Ire. 449* 
Suppose a mortgage is given to secure a debt due by note, << as 
by reference to said note will appear," the amount not being set 
outk Would registration of such mortgage give notice of the ex- 
tent to which the debtor's property was bound, or show the Value 
of the equity of redemption? Would not the registration laws be 
evaded ? Suppose a mortgage secures a debt of $2,000, and oth- 
er large sumSy that may be hereafter contracted for. What pur- 
pose does the registration answer in reference to the latter ? As 
this question may be presented, upon exceptions to the Master's 
report, we do not now express a decided opinion, and merely sug- 
gest it as a matter worthy of future consideration, with a view of 
having the order for an ac(^ount so stated as to have distinguished 
the items for goods furnished after the execution of the first moit- 

. Pkb Cuiuaiii« Decree accordingly. 

13 
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JOHN H. ANTHONY agmntt RICHARD H. SBUTH, EX'R. OF WHITMEL 
ANTHONY. 

A tettator bequeathed to hit dehtor the bond wMoh oonstitnted the debt. Alter the ma- 
rking of the will, he, for the convenience of other creditors, caused the dehtor to reoew 
the bond, adding to the principal the interest that had aocnied : — Hddt that the re- 
newal wu no ademption of the legacy. 

This cause was removed to this Court from the Court of Equi- 
ty for Halifax county. And as the original papers were sent 
down 9 soon after the case was decided; the Reporter has not 
been able to make any statement of the facts and pleadings. 
Those however y it is believed, sufficiently appear in the opinion 
delivered by this Cpurt^ for the understanding the points decided. 

Mo&rcj for the plaintiff. 
Whitaker, for the defendant. 

Battle^ J. The plaintiff states in his bill, that the sealed 
note executed by him to the defendant's testator for $1,694 11^ 
on the 30th day of January, 1850, is the same debt, with the in- 
terest thereon, bequeathed to him by the testator ; that the testa^ 
tor did not intend by taking a new note for the amount of the 
principal and interest of the debt to revoke the l^acy, and he 
contends that in law it is not revoked or adeemed. The demur- 
rer admits the facts, and we are called on to decide whether the 
plaintiff has deduced the proper legal conclusion from therein. 

Upon the authorities there may seem to be some conflict of judi- 
cial opinion, but the weight of {hem is, we think, on the side of 
the plaintiff, and is supported by reason and principle. In the 
case of Dingweli v. Askew, I Cox. Rep. 427, it is stated thai 
previously to the marriage of the testatrix, stock was vested in trus- 
tees to her separate use fbr life, then to the issue of the marriage* 
afterwards, according to her appointment by will, notwithstanding 
the marriage ; and in default of appointment to the testatrix ab^ 
golutely. She executed her power, survived her husband, and 
then took a transfer of the stock from the trustees into her owa 
name, and died without having made any other dispodtion of it. 
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The question was, whether, the transfer was an adempUon of the 
^uest, and it was held by Lord Kenyon, then master of the 
Rolls, that it was not. The case of BlackweU v. Child, 1 AmbI 
^ Rep. 260, was in effect as follows : Samuel Child and B and W 
Blackwell were partners in the banking business, under articled 
made in the year 1743. S. Child, after reciting in his will that 
he had reserved to himself by the articles, niy in twelve parts of 
the profits to arise by banking in his house, at Temple Bar Lon- 
don, did, in pursuance of the power also reserved thereby, dis- 
pose of such nine parts in manner following :— one ninth part to 
B. Blackwell and W. Blackwell, in addition to the sbaVes to 
which they were enUtled under the articles, as a recompense for 
the trouble they should incur in carrying on the banking business 
for the benefit of his wife and children ; another ninth part to bis 
wife ; three ninths to his eldest son, and the remaining four ninths 
to his two youngest sons. The articles of 1743 expired after the 
date of the will, and Child entered into new articles with B 
Blackwell and W. Blackwell, at the end of a year afterwards, by 
which the business was divided into twenty-four parts or shares 
and fourteen of them were declared to belong to Child, seven to 
B. Blackwell, and three to W. Blackwell. There was a provi- 
sion in the articles of 1743, that if any of the partnere died dur- 
ing the partnership under those or any future articles, the shares 
of the persons so dying should belong to their executore. There 
were also secret, or what are called side articles entered into by 
them, but no new ones were made when the parties entered into the 
last articles. Upon a question whether the second articles were 
an ademption or revocation of Child's will. Lord Hasdwick de- 
termined that they were not, observing that although the fund 
was altered and differenUy arranged, it was in fact subsisUng at 
Child's death ; and his Lordship said, " Uiat where a pereon in 
trade makes a provision out of his share for his family, and after- 
wards renews the partnership by which perhaps his interest is va- 
ried, yet it is not a revocation ; if it were, it would occasion great 
confusion." In Pulsford-v. Hunter, 3 Bro. Ch. Cas. 416, W 
Richards, by a codicil of Dec. 1779, after giving two small aiinui^ 
Ues, bequeathed as foUows :— " this is an account of value now 
in my possession, and out of which the said yearly sums are to be 
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paid ; bank notes to the amount of .i^XSO ; cash -i^lO^ lOs.; ditto 
in the bank of Mr. Drummond £2^4,16^ 5s. , ^^^676, ISs. ; the in- 
terest of the remaining part to be applied for the use and educa- 
tion of my grandchildren till they arrive at the age of twenty-one^ 
and the principal to be then equally divided amongst them/' &c. 
It appeared that Richards had no cash in possession at his death ; 
but that he was poqipssed of two bank notes amounting to «;^30 ; 
also that Hunter, in January, 1799, and at Richards' request, 
left with Messrs. Drummond two navy bills, the property of 
Richards, to the amount of .^2,462, 6s. 4d., and that in August, 
1790, Government discharged the navy bills and interest, with 
seventeen exchequer bills of JSXQO each, and with j?921 Is. 
cash, making a total of j^2,621, Is., which exchequer bills re- 
mained in the hands of Messrs. Drummond in the name of Hun- 
ter, and the «;^921, Is. placed to his account ; that in September, 
' 1780, Hunter drew a draft on the Messrs. Drummond for jf 21, Is. 
in favor of the testator which was paid ; and he afterwards took 
out the remainder of the same and bought nine other exchequer 
bills of .^100 each, and left them with the Messrs. Drummond 
in his own name, which made up twenty-six exchequer bills ; 
that afterwards sixteen of the exchequer bills were deposited with 
the Messrs. Drummond at the testator's aequest, in his, testator's 
own name, and the remaining ten bills were paid to Hunter and 
another person in satisfaction of a debt of .^1,000 ; and it appear- 
ed that the testator never had any property in the hands of the 
Messrs. Drummond except as before stated. It was one of the 
questions, whether as at the time of the bequest the property in 
Uie possession of the Messrs. Drummond was navy bills, and had 
been subsequently altered in the manner before mentioned, the 
legacy was not adeemed ) or whether the grandcliildren were en- 
titled to the sixteen exchequer bills remaining in -the hands of the 
Messrs. Drummond at the d€ath of the testator? Lord Thcrlow 
decided in their favor, observing that the question in these cases 
was, whether the specification of the thing bequeathed, remained 
the same at the testator's death as it was at the time of the be* 
quest. 

An attentive examination of these, together with other cases on 
Ihe same subject^ will show thai the true principle to be eztnicted 
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from them is, that when the thing bequeathed is annihilated and 
gone at the death of the testator, or so completely changed at that 
time that it cannot be identified, then the legacy must fail ; but if 
it remains substcmtiaUy the same as it was at the time when the 
will was made, then the legacy is not adeemed : (See Roper on 
Legacies 238, et seq.y where most of the cases are collected, and 
the principles upon which they were decided pointed out and ex- 
plained.) Let us now apply this principle to the case before us. 
The bequest of the defendant's testator to his brother the plain- 
tiff, was in effect the whole debt, including the interest, which 
the plaintiff owed him. It does not merely describe the note by 
which the debt was secured, but it proceeds to declare : '* and I 
do hereby release him and his heirs from all obligation to me as 
appears by said note, and all interest accruing on said note." 
Could any language have been used to express more clearly and 
fully that the testator intended to forgive his brother the debt 
'Which he owed him? Did the subsequent transactions between 
the parlies destroy the debt, or so change it that it could not be 
known to be the same? If it had been collected by the testator, 
there is no doubt that the legacy would be lost ; but instead of be- 
ing collected it was only renewed, and renewed only because oth- 
er creditors of the plaintiff desired a new deed of trust to be exe- 
cuted. It was the same debt, principal and interest, secured by a 
new note. The new security does not annihilate, but preserves 
the substance of the thing given, to wit, the debt. Such certain- 
ly appears to be the opinion of Lord Hardwick, where he said 
in the case of Blackwell v. Child, before cited, ^' I think it is a 
specific legacy of quantity bequeathed out of a certain body ; 
and if the body be subsisting at the death of the testator, the lega- 
cy shall be paid out of it. It was said to be like the novation of 
a debt, which does not destroy the legacy of the debt." Nova- 
tion, says Bailey in his Dictionary, is a term in the civil law signi- 
fying "an entering into a new obligation to take off a former." 

We think that we have succeeded in showing that both authori- 
ty and principle are 6n the side of the plaintiff, which entitled 
him to have the demurrer overruled. 

Per Curiam. Demurrer oterruled* 
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JOHN A. AVERETT, ADMR. &c. OF ISAAC LIPSEY, DEC»D., againit GEO. 
J. WARD, AND THE HEIRS AT LAW OF ISAAC UFSEY, DEC»D. 

The personal representative of a deceased mortgagor is not a necessary party to a bill 
filed for a foreclosure of a mortgage of land. * 

Where a bill by its prayer submiu to a sale of the land mortgaged, a sale is usually or- 
dered, as most coQvcaient for both parties. 

(The case of Jngrom r. Smith, 6 Ire. Eq. 97, cited and approrcd.) 

The bill in this cause was filed at Fall Term, 1844, of the 
Court of Equiry for Onslow county. It alleged that one Richard 
Ward, in the year 1823, had made a mortgage of certain parcels 
of land, describing them, lying in Orlslow county, to the plain- 
tiff's intestate, for the purpose of securing to the said intestate a 
debt evidenced by a bond of the same date, payable twenty years 
thereafter ; that the mortgagor remained in possession until his 
death, and then devised die land to the defendant Geoige J. 
Ward, who is still in possession. It then charges that the debt is 
still due, and prays for an account, and a decree for payment of 
what shall be found due by a short day, or in default thereof, that 
the land be sold, and that the heirs of the plaintiff's intestate &c. 
be decreed to make title 6cc, 

The answer of George J. Ward admits " that the bond and 
mortgage mentioned in complainant's bill bear the signature of 
his father, the late Richard Ward, but this defendant has been in- 
formed, and believes, that the said signatures were obtained by 
fraud and imposition practiced upon the said Richard Ward while 
in a state of intoxication," ice. 

No other allegations are material to the understanding of tlie 
opinion of this Court. 

At Spring Term, 1853, the cause was set for hearing on the 
bill, answer and proofs, and transmitted to the Supreme Court. 

/. H. Bryauy for the plaintiff. 
/. W. Bryan, for the defendant. Ward, argued : — 
1 . The bill is filed against the devisee of the mortgagor, pray- 
ing a sale alone of the mortgaged premises for the satisfaction of 
the debt, without making the personal representative of the mort- 
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gagor a party. The mortgagee before foreclosure has merely a 
chattel interest in the mortgaged estate, and if so, a sale without 
fweclosure can only pass a chattel. Messereau v. Runyan, 1^1 
Johns. *Rep. 538. Douglas Rep. 610. A sale operates as a fore- 
closure and bar of the equity of redemption, only in case where 
it is made under a power in the mortgage. Wilson v. Troup^ 2 
Cow. 195. Doolittie v. Lewis^ 7 Johns. Ch. Rep. 60. There 
is no decree of foreclosure in such case, for it is a power coupled 
witti an interest, and in some of the Slates of the Union, such 
sales are regulated by law. Berger v. Benttett^ 1 Can. Ca. E. !• 
The sale of this chattel interest cannot effect the equity of re- 
demption, for if the mortgagor takes the land, the mortgagee takes 
the money ; the one is a full equivalent for the other. Co. Lit. 
332. 2 Afk. 103. And it would seem to follow, that if the or- 
der for sale is deemed a foreclosure, it is a satisfaetion of the 
mortgage debt. 

2. There is necessarily a substantial difference between a bill 
to foreclose, and one praying specially only a sale of the mort- 
gaged premises. The one is a proceeding in rem, involving a 
diD'erence in the calculation of interest, Harris Vv Harris^ 2 
. Atk. 722 ; tiod the other, regarding the mortgage a mere incident 
to the bond, as a personal security for the debt, Jackson v. Our- 
its, 19 Johns. Rep. 325, necessarily involves an account of the 
personal estate of the deceased mortgagor. For, in the class of 
debts by specialty, are also debts by mortgage y where there is a 
bond or covenant for the payment of money. If there be neither 
the one nor the other, still the mortgage debt is payable out of 
the personal assets, since every loan creates, a debt from the bor- 
rower, whether there be a bond or covenant for payment or not. 
Gallon V. Hancock^ 2 Atk. 435. Howell v. Price, 1 P. Wins. 
291. The personal estate fh to be first applied to the payment of 
debts, with which the real estate is chaiged by mortgage ; for the 
mortgage is understood to be merely a collateral security for the 
personal obligation. Co. Lit. 208, b. in notes. 4 Kent. Com. 
416. And although the debt of the creditor is of a nature to 
bind both the real and personal estate, having adopted one reme- 
dy, he is under a legal control to pursue that remedy, whatever 
may be the legal effect and result of the sale. The mortgagee. 
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by praying a sale^ seeks his money and not the latid by fore* 
ckwure. It would seem to be a mere convenrion of the realty in- 
to personalty ; and in such cases, the personal representative is to 
pay, if there aw assets, though the heir or devisee is to have the 
benefit. To a bill which prays a sale instead of a foreclosure, 
ike personal as well as the real representative of the mortgagor, 
must be a party ; for it is requisite to show that the personal es- 
tate has been applied, before the Court will decree the real estate 
to be sdd. Daniel v. Skipworth, 2 Bro. Ch. C. 155. Fellr. 
Br&wny lb. 276. Christopher v. Sparky 2 Jac. & Walk. 229. 
Hunter t. Shaffer y Dudley's Rep. 227. 

And the greater necessity exists for this in North Carolina. For 
under the Act prescribing the mode of subjecting the lands of de- 
ceased debtors for the payment of their debts, (Rev. Stat. ch. 63,) 
the land would be undoubtedly legal assets ; for that Act makes 
all devises void against creditors, as the 1st sec. of the Stat. 3 & 4 
W. & M. ch. 14, had in England done. Dunn v. Keelitig, 2 
Dev. 283. Henderson v. BurtoUy 3 Ire. Eq. 259. And this 
necessity has since been greatly increased by the Act of 1846-7, 
ch. 1, makingHreal estate assets, whereby the heir and devisee are 
'dischai^d from all liability on account of the bonds and obliga- 
tiorfs of the ancestor, and the same is cast upon the personal rep- 
resentative, who is made responsible for both estates. Ired. on 
Ex'r8.,682. 

3. This is not a case for a sale according the English authori- 
ties.. As a general rule, the Court will not decree a compulsory 
sale. The mortgagee may have a foreclosure, but he cannot have 
a sale without the consent of the mortgagor, except in the follow- 
ing instances : 1st, where the estate is deficient to pay the incum- 
brances; 2nd, where the mortgage is of a dry reversion ; 3d, 
where the mortgagor dies, and the 'reversion descends on an in- 
fant ; 4th, where the mortgage is of an advowsan ; 6th, where 
the mortgagor becomes bankrupt, and the mortgagee may pray a 
sale, under Lord Rosslyn's general order, and 6th, where the 
mortgage is of an estate in Ireland. 3 Powell on Mortgages 1016. 

Nash, C. J. The bill is filed by a mortgagee to foreclose an 
equity of redemption, or for the sale of the premises. The state- 
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ments of the bill and those of the answer show a clear original 
right to the reUef sought. The answer, however, insists upon 
the length of time which elapsed since the execution of the mort- 
gage deed 9 and also upon the alleged drunkenness of the mort- 
gagor at the time of the execution of the mortgage deed. If this 
latter defence had been so stated in the answer as to amount to a 
defence, it is entirely unsupported by any proof. As to the first, 
it cannot avail the defendant. The bond given to*securethe 
money mentioned in the mortgage did not fall due until 1843, 
and the bill was filed in 1846. 

The principal defence relied on however, is the alleged want 
of parties. It is insisted that the personal representative of Rich- 
ard Ward ought to be a party. The answer is, there is no re- 
lief prayed against the personal estate. The prayer is for a fore- 
closure in the ordinary way, but the plaintiff submits to a sale of 
the land itself, if the Court thinks proper so to decree. In a case 
of mortgage, in discharging the debt, the most convenient course 
for both parties is primarily to have the land itself sold, giving to 
the debtor any surplus that may remain ; and this rule is acted 
upon in this State. Ingram v. &mtihy 6 Ire. Eq. 97. • And in 
most of the States of the Union, where the aid of a Court of 
Equity is asked, and even in England where the rule does not 
exist, there are some cases in which its propriety is recognized ; 
as where the mortgage is of land, and which by the local law 
is subject to sale. Story's Eq. s. 1025^ 1026. Cook on Mort- 
gages, 521. In this State, the personal representative of the 
mortgagor may be made a party, but is not a necessary one. 
Warthingtan. v. LeCy 2 Bland 684. The land mortgaged is 
primarily liable to pay the mortgaged debt, and the personal pro- 
perty of the degi^ised is liable to the heir in exoneration of it. 
Adams 685. There must be a decree for the sale of the land in 
question, and the case is referred to the Master to ascertain what 
18 due in principal and interest upon the bond of the 26th of Au- 
gust, 1823. 

Per Curiam. Decree accordingly. 
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PETER MAY, ADMINISTRATOR, &c. agaifut MARY B. SMITH, HARMAN 
PAUL AND SARAH PAUL. HIS WIFE. 

An (Bxeootor oan«ot join in tho tame bill n clnim for a debt du« to him indiTiduallj, with 
one for a debt dne to him in his representative capacity. 

The bill stated " That he (the plaintiff,) was the owner of a tract of land, which he au- 
thorised the deceased [his intestate] to sell, which he did to A., and took in pajnent 
the bond o^B. with the endorsement of A. This, the deceased also endorsed and de- 
lirered to the defendant S. P.," and claimed the bond as belonging to the plaintiff in- 
diTidually, U|)on the gronnd that the land was his : — 

Sdd 1. That if the plaintiff sued individually, the lepresentative of the deceased should 
have been made a party to the bill ; and that it is no answer to this objection, that the 
plaintiff is also the representative of the deceased : 

9. In order to render the defe«idant S. P. liable to the plaintiff, in case he sued as ad- 
ministrator, it was necessary he nhould have averred a want of assets. 

(The cases of BedfoU v. Monroe, 5 ire £q; 315; Powell v. Mo/Z/its. 4 Ire. Eq. 84; 
Miurphy v. Moorit, ib. 118 ; Hoyle r. Moore, ib. 175, and Martin v. MeBride, 3 Ire. 
Eq. 631, cited and approved.) 

The bill in this case was filed to the Fall Term, 1847, of the 
Court of Equity of Anson county. It alleged that one Reading 
Anderson of whom (be complainant was administrator, had been 
doing business for the complainant for several yean* previously to 
his death in 1846. Among other transactions it stated the follow- 
ing :— That the complainant was seised of a tract of land in An- 
son county which he wished to sell, and authorized the said 
Reading to sell it, who did sell it to a Mr. McKorkle, and took in 
payment a bond on Joseph Blair with an endorsement of Mc- 
Korkle, and that the said Reading afterwards delivered that bond 
to the defendant, Sarah Paul, with an endorsement to her, or to 
some one in trust for her, and that since the death of Reading An- 
derson, the defendant Sarah having possession thereof, has re- 
ceived from the obligor a part of the money duMm it, and deliv- 
ered the bond to Blair to be cancelled^ who has destroyed it^ and 
has given to the .said Sarah, or to some other person as trustee for 
her, a hew bond for the residue of the money. The bill then 
charges that the defendant Sarah, at the time of the endorsement 
to her, and at the time of the partial payment and the substitu- 
tion of the new bond, knew for what consideration the bond had 
been endorsed to the deceased ; and that the other defendants 
were active instruments in procuring the endoreement to be made 
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to the defendant Sarah^ with the understanding that tliere was to 
be a division of the money arising tlier^from among all of them. 

After other statements not necessary to be repeated here, the 
bill prayed that the defendants " may account with your orator for 
the assets of the deceased in their hands, or the hands of either 
of them 7 and for the money arid effects belonging to your orator 
deposited in their hands by the deceased as is hereinbefore charged, 
and that your orator may have such other," Sec. 

The answers of the defendants were filed to Spring Term, 
1849, and at Spring Term, 1S53, the case was transferred to this 
Court. 

Winstarty for the plaintiff. 

Dargan and Kelly y for the defendants. 

Nash, C. J. The bill cannot be sustained in its present form. 
It is filed by Peter May, as the administrator with the will annex- 
ed, of Reading Anderson, and part of (he prayer is, <^ that the 
^^ defendants may account with the plaintiff /or the assets of the 
'^deceased in their hands," and another prayer is that the de- 
fendants may account ^^ for the effects belonging to your cratar 
^^ deposited in their hands by the deceased." Here are two dis- 
tinct and independent causes of* action united. One, to call in 
and collect the assets of the deceased, and the other, to follow 
the effects of the plaintiff, eflfects due to him individually and 
in his own right. At law, an executor or administrator cannot 
join a count for a debt due to him individually, with one in his 
representative capacity. Neither can they be joined in Equity. 
Adams' Equityy 2nd edition 667. Damn v. Tanningy 4th 
Johns. Cb. I^ 199. Bedsole v. MonroCy 5th Ire. Eq. 315. And 
the reason assigned is, that different decrees and proceedings might 
be required ; for convenience therefore, the joinder will not be 
permitted. For this cause the defendants might have demurred. 
Waiving however this objection, the case has been put in the ar- 
gument before us, upon thd second ground. The bill in the stat- 
ing part, alleges that the deceased Reading Anderson was the 
agent of the plaintiff to carry on the business of selling groceries, 
and that the piaintifif furnished all the capital. It then states 
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" that he (the plaintiff) was the owner of a tract of land, which 
<^ he authorised the deceased to sell, which he did to one McKor- 
^.'kle, and took in payment the bond of Joseph Blair with the 
<^ endorsement of McKorkle, and which he, Anderson, endorsed 
" and delivered to the defendant Mrs. Paul." The bill claims 
this bond as belonging to the plaintiCT individually, upon the 
ground that the land was his. Upon this ground alone the case 
has been aigued before us. Waiving all remarks upon the sus- 
picious nature of the whole connection between Anderson and 
the plaintiff in this business, and looking upon the bill pro hac- 
vice as filed by Peter May to follow this bond into the hands of 
Mrs. Paul and her husband Mr. Paul, has the plaintiff entitled 
himself to a decree ? We think not. It is a general principle in 
Equity, that all persons interested in the subject matter in dispute 
must be made parties. The bond was by McKorkle, the obligee, 
endorsed to Anderson, and by him endorsed to Mrs. Paul. By 
these several endorsements the legal title to the instrument is in 
the defendant Mr. Paul. In calling him to account for it, his 
assignor is a necessary party, because the defendant Paul would 
be entitled to redress out of him. The reason of the general rule 
above stated is, that a Court of Equity seeks to arrange by one 
suit all the claims arising out of the same transaction between the 
parties interested. The defendants then are entitled to have the 
representative of 3e^ing Anderson before the Court, in order 
that their respective rights and interests growing out of the trans- 
action may be settled. Another reason is, that the estate of An- 
derson is primarily answerable, and the defendant's secondarily 
If the representative of Anderson was properly before the Court 
and the plaintiff entitled to a decree, the decree would be that it 
should be discharged in the first place out of hi^ estate, and if 
there were no assets, or not sufficient, then by the defendant Paul. 
Powell V. Mathisj 4 Ire. Eq. 84 ; Murphy v. Moore, lb. 118 ; 
Hoyle V. Moore, lb. 176. It is objected on the part of the plain- 
tiff May, that he is the representative of Anderson, and that he 
could not make himself a defendant. But who has placed him 
in that position ? It was his own voluntary act, and he must abide 
the consequence. 

It is no sufiScient answer to the objection for the want of parties. 
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thai one interested is dead, and there is no personal representative ; 
it is the duty of those seeking relief by bill in Equity in a matter in 
which the deceased person is interested, to procure a representative, 
and it can therefore be no answer for the plaintiflTthat he is the rep- 
resentative. Martin v. McBridcy 3 Ire. Eq. 531 . Further, he has 
not averred a want of assets. On the contrary^ an inventory has 
been filed as an exhibit; showing that he has in hiq hands, of the 
deceased Anderson's effects^ more than the amount of his claims, 
and out of which he has a right of detainer. 

The truth is, the bill is so singularly constructed that no relief 
can be had under it. 

Per Curiam. Bill dismissed with costs. 



MARTIN wooDALLo^Vitt James prevatt. 

Where replication is taken to an answer, the defendant cannot tiae his answer as eri- 

denoe, bttt is put to his proof. 
A hill to enforce tl^e ooUection of a hond, must contain an allegatioB that there was mvmr 

sideration, either good or vahiable. 

The bill in this case was filed to Fall Term, 1852, of the 
Court of Equity for the county of Robeson. After the defend- 
ant had filed his answer, orders of replication and commission 
were taken ; and at Spring Term, ^853, the cause was set for 
hearing on the biliand answer, and transmitted to this Court. 

The bill stated that on or about the Ist day of August, 1851, 
the defendant, who is the brother of ihe plaintiflT's wife, execut- 
ed his promissory note under seal, and delivered the same to the 
plaintiflT's wife, by which he promised to pay the plaintiflT one 
day after date, $250 ; that afterwards, and before any part of 
said money had beeil paid, the defendant fraud ulendy availing 
himself of his known influence over the plantiff's wife, and for 
the purpose of defrauding the plaintiff, persuaded her to deliver 
Ihe bond to him, the defendant, aqd that she did so, without his, 
(be idaintiflf 's, knowledge or consent ^ that the bond has thut 
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been lost or destroyed, and that the defendant refuses to re-deliver 
the same, or another for like amount. The bill then prays thai 
the defendant be compelled to pay the plaintiff the amount of the 
^bond, with interest. 

The answer admits the making of the bond^ but avers that it 
was made with reference to a certain scheme entered into by the 
plaintiff, the plaintiff's wife and the defendant, and with the full 
understanding that if the scheme should fail, the bond should be 
surrendered to the defendant ; that the scheme did fail, and that 
the defendant duly informed the plaintiff of it, who answered that 
it was as he expected, and that the defendant then proceeded to 
the residence of the defendant's wife, who was living separate 
and apart from the defendant, and that they each surrendered to 
the other the papers delivered before with reference to the afore- 
said undertaking. 

Strange, for the plamtiff. 
Troyy for the defendant. 

Pearson, J. The counsel for the defendant, Mr. Troy, was 
under the impression that he could use the answer as evidence, 
notwithstanding weplication had been taken. In this he was mis- 
taken. An answer puts at issue the allegations to which it re* 
sponds, so as to require more than one witness to prove them. If 
replication is not taken, every fact set out in the answer is admit- 
ted, for the reason, that no issue being made, the defendant has 
no opportunity of proving the new matter which he alleges. But 
by a replication, the plaintiff takes issue upon all new matter al- 
leged in the answer, and the defendant is put to his proof. , 

The case was made to depend upon the sufficiency of the bill ; 
and Mr. Strange, the counsel for the plaintiff, was, in his turn, 
called upon to support the proposition that a bill to enforce the 
collection of a bond need not contain an allegation of a consid* 
eration^ either good or valuable. For the bill before us does not 
allege any consideration, but avers simply that the defendant exe* 
cuted to the plaintiff a bond for $250, one day after date, <fcc., 
and avoids on purpose saying, how or why, or under what cir» 
cumstances the boud was given'; and asks a decree for its pay- 
ment, on the giround that it is lost or destroyed. 
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A Court of Equity never interferes except when the thing is 
done and a right is vested, so as to entitle the party to have the 
right protected unless there be a valuable consideration : t. e.y 
when the one party has been benefited or the other has suffered a * 
loss, for these are the only cases which affect conscience. Ex- 
ceptions are made under peculiar circumstances, when there is a 
natural, or as it is termed a good consideration, and in a few in^ 
stances of meritorious consideration. But these exceptions prove 
the general rule. To affect the conscience and entitle a party to 
the aid of a Court of Equity, there must be an allegation of a 
consideration. If I give a man a horse, or give him money, the 
thing is done, and the right of propeily is vested. But if I pro- 
mise to give him a horse or to pay him money, and afterwards 
see proper not to do so, this is no matter which affects conscience 
unless there be a consideration. It is in the language of the civil 
law, mubimptMctum — a naJced promise . Mr. Strange conceded^ 
the general rule, and assumed the position, that while in law a 
seal imports a valuable consideration which is conclusive in equi- 
ty, a seal only raises a presumption of a valuable consideration^ 
which may be rebutted. And from thence he inferred that when 
it is set out in the bill, (as in the one under consideration,) that 
the note is under seal, the presumption of a valuable considera- 
tion makes an express averment of the fact unnecessary. The 
expression that ^^ in law, a seal imports a valuable consideration," 
which is a very common one, is accurate, provided the meaning 
is properly understood ; which is, a seal gives to an instrument 
the same validity at law as if there was a consideration. It * 
amounts to, and dispenses, with the necessity of the proof of a 
valuable consideration, because by the rules of the common law, 
every one is conclusively bound by the solemn act of seaUng and ^ 
delivering a writing as his deed. He is thereby estopped, and 
shall not be heard to say that it did not create a legal obligation. 
If one seals and delivers a deed of gift of a horse, or a note im- 
der seal for the payment of a sum of money, expressing in the 
&ce of the writing, that it is not for any valuable or good consid- 
eration, but simply on account of friendship, the property passes, 
and the money may be collected in an action of debt, because a 
consideration is not necessary to the validity of a deed at conunon 
law. Walker v. Walker, 13 Ire. 335. 
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The idea that a seal imports, that is, raises a presumption of 
the payment of a valuable consideration in a Court of Elquity, is 
not supported by a single case, and it would have been strange if 
* such a case could be found, for the idea is wholly fallacious. A 
Court of Equity addresses itself to the conscience of the parties, 
and of course pays no respects to fopns, and disregards even the 
solemn act of sealing and delivering, and looks behind all forms 
to see if there be a consideration binding the conscience of the 
parties. What tendency has the mere fact of a seal to prove the 
payment of a valuable consideration? The inference of the pay* 
ment of a valuable consideration can be drawn with as much 
force of reasoning from the fact of the writing, or of the signing, 
or of the delivery of the paper, as from the fact of its being seal- 
ed. But, ip truth, neither ac4. raises a presumption of the pay- 
ment of a valuable consideration, without which a Court of Equi- 
ty, except under very peculiar circumstances, never interferes, 
but leaves the party to such relief as can be obtained at law. 

Mr. Strange then insisted that *the contract was in the present 
case executed and the right vested, so that the plaintiflT was enti- 
tled to the protection of this Court, without reference to the con- 
sideration ; and he suggested this case : — One agrees to give his 
note under seal for $250, payable in six months, as the price of a 
horse, which is then delivered to him. The contract, says he, is 
executed — each party Has done all that he agreed to do. That 
is true> and it would make no sort of difference whether the price 
of tl^e horse was secured by a note with a seal or without a seal ; 
for the first contract is executed, and the vendor has taken a note 
of the vendee for the payment of the price at a future day. In 
other words, there is a) second executory contract. It is not neces* 
sary to purAie the idea any further. Suffice it to say, the sup* 
posed ca^e has no application* For here, it is only alleged that 
the defendant executed to the plaintiff a note under seal for $850, 
and we declare our opinion to be, that a Court of Equity will not 
aid one who does not allege, and hold himself ready to prove that 
the note in reference to which he seeks aid, (although it may be 
under seal,) was given for a consideration binding upon the con- 
science of the other party. 

Our attention was called by Mr. Strange to a class of cases^ itt 
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which it is held, that under a creditor's bill, or a bill by an exec- 
utor for a settlement under the direction of the Court, one claim-* 
ing by bond given without consideration) may prove his debt, and 
the payment will be enforced » This class of cases confirms our * 
conclusion. At law, one claiming by speeialiyy takes priority and 
excludes simple contract creditors ; but equity interferes and post- 
pones such a creditor, although ke has a note under eealy if it was 
executed without consideraticm, until all the real creditors are paid. 
■ After that, in a distribution of the fund among volunteers, none of 
whom have paid any consideration, the rule applies. Prior est - 
in tempcTBy potior est injure. Of course, one to whom the de- 
ceased has promised bt/ deedy to pay t\ certain sum of money in 
his lifetime, in the absence of any evidence of a change of pur- 
pose, stands on higher ground than one, to whom he directs his 
executor to pay a certain sum of money after his death ; neither 
has paid a consideration and it is a mere question of distribution. 

Pka Curiam. Bill dismissed. 



SARAH WRIGHT agttmMt JAMES ft. ORIST AMD BBNJAMIN GRIST. 

Where every material allegation of a bill to sUy watte ii ttpitnlr "iid plainlj denied 

in the answer, the injunction mutt he diMoWed. 
The question of a defendant's right to bring an adtion M TViwpdu quafB damwn f^tgU 

i^inst the plaintiff, is eatdlnsiyely a legal one, and cannot h^ coosidefed in ^p^nitting 

the propriety of dissolving an injonction. 
(The cases of Capehart t. Mhoon, ante, p. 30, and ZJoyd r. Heath, ante, p. 89, cited 

and anprored.) ^ 

In this case the complainant's bill^ which was filed to Spring 
Term, 1853> of the Court of Equity of Cumberland county, alli- 
ed that on the 10th day of December, 1849, she leased to the defend- 
ant James R. Grist, until the Ist of January, 1858, all thepinesjsuit* 
able for making tulrpentine> that might be found on certain tracts 
of land belonging to her^ and lying in the counties of Cumber- 
land and Robeson ; that she excepted from that lease the lands^ 
within the limits specified as including herS; that might belong to 
14 
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Other peiBons having older patentB, and pines eufficient to make 
ten crope of turpentine, and also such pines as were suitable for 
ton timber ; that the defendant James was also to have the privi- 
lege of getting barrel timber enough to make barrels for such tur- 
pentine as he might make on the land ; and hoop poles enough 
for such barrels ; that he was to pay a certain rent for the pines 
and a certain sum per hundred for the hoop poles, but was to con- 
sume no other wood or timber except for firewood and other inci- 
4etital purposes. The bill further alleged that the defendant exe- 
cuted his bond with security in the sum of ten thousand dollars 
(Conditioned for the payment of the rent ; that the defendant James 
has with a large force been cutting boxes and cultivating fines 
since the first of the year 1850, and has made partial payments 
for the rent of the hundred thousand pines cut by him and his 
agent the defendant Benjamin, but has not paid all that is due ; 
that the defendants have violated the contract made on the 10th 
of December, 1849, and are, as the plaintiff is informed and be- 
lieves, committing waste, if not in person, by those in their em- 
ployment, by making tar of the lightwood to the amount of fifty 
or a hundred barrels, making barrel timber for saving turpentine 
upon the lands of other persons, and appropriating some of plain- 
tiff 's land to their own use ; besides that the defendant Benjamin 
has sued her in trespass for entering upon her own land, and that 
both defendants are boxing the pines reserved by the lease to the 
plaintiff ; that she has been prevented by the defendants from using 
the ton timber reserved in the leasfe, her slaves have been driven 
flrom the lands leased to the defendants, and the defendants are 
endeavoring to embarrass her rights to the land ; that she has, af- 
ter frequent attempts, failed to call the defendants to a settlement 
for arrears of rent and for the damage she has sustained by the 
waste they have committed, and that they refuse to dismiss the 
suit improperly brought against her. The bill then prays for an 
injunction against the waste and the action of trespass. 

The defendants answered severally. 

The defendant James R. Grist admitted the lease by the plain- 
tiff, but alleges that of the seventeen thousand acres said to be 
included within the limits specified in that lease, so much is cov- 
ered by patents older than that of tlie plaintiff that he has not 
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been able to procure more than five hundred acres and thirty-nine 
thousand boxes of that assigned by the lease, and that by this 
breach of faith on the part of the cotiriplainant he has been seri- 
ously damaged. The answer denies that the defendant ever, 
either directly or indirectly, made any tar upon the premises leasi^ 
ed, or that he used the lightwood ; it denies in the si^me manner 
the charge of having taken hoop poles or barrel timber for Ibe 
saving of turpentine not made upon the lands leased, and avera 
that he has promptly paid to the plaintiff at the end of every year 
all tlie rent that was due, and that he owes her nothing. It far- 
ther insists that the defendant James is and always lias been ia 
good credit, and amply able to make satisfaction to the plaintiff 
for any wrong he may have done to her; and submits that the 
plaintiff's claim j^as disclosed by the bill, is one properly cogniza- 
ble in the Courts of law. 

The defendant Benjamin makes the same admissions that are 
contained in the answer of James. He admits that he was the 
agent of James, and denies his using the lightwood and timber 
for barrels and poles for hoops as charged by the plaintiff. He 
also admits that he has instituted a suit of trespass, but all^e^ 
hat the land to which it has relation, although within the limits 
specified in the lease, is part of a tract patented previously to thai 
of the plaintiff, and leased to iiim by the owner. He asserts that 
be has always been able- to satisfy the plaintiff for any damage 
she may have sustained from him, and claims that the plaintiff's 
action should have been preferred in a Court of law. 

After these answers had come in, a motion was made before bis 
Honor Judge Dick to di3solve the injunction. The motion VM 
disallowed, and the injunction was continued to the hearing* 
From this order the defendants appealed to this Court. 

Strange^ for tlie plaintiff. 

D. Reid and Batiksy for the defendants. 

Battle, J. The distinction between the special injunction to 

stay waste, and the common injunction to enjoin a judgment at 

law, and the principles upon which our practice is governed in re- 

I lation to both, are so fully discussed and explained in the cases of 
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Oy}€heart v. Mhoan, ante 30, and Uoyd v. Heathy ante 39^ de- 
cided at the last term^ and in the cases therein referred to, that it 
would be useless to advert to them here. It is well settled^ that 
on a motion to dissolve an injunction to stay waste, the bill may 
be read as an affidavit to contradict the answer, and if upon tak- 
hig the whole together the question is left in doubt, the injunc- 
tion will be conlinued until the hearing. Upon that practice this 
case must be decided ; and the result is, that the injunction must 
be dissolved. The answer plainly and expressly denies every 
material all^ation of the bill, and that without any equivocation 
or evasion, while the bill does not state the facts upon which she 
founds her claim to releif as coming within her own knowledge, 
but only that she has been informed of, and believes them. How, 
and from whom, she got her information doe£«*not appear. It 
may have been a mere rumour. Upon which then, is most reli- 
ance to be placed ; such a statement, or the apparently frank and 
full denial of the defendants in reference to the facts within their 
own knowledge? We think, a jury empannelled to try such an 
issue, could not hesitate to find the facts in favor of the defend- 
ants, and we, as the triers upon the motion to dissolve, must find 
the same way. The other ground upon which it is sought to 
continue the injunction, to wi{, that the defendant, Benjamin, 
has brought an action of trespass against the plaintiff for entering 
upon her own land, is untenable. ' The lease granted to the de- 
fendant) James R. Grist, sets forth, that there were lands within 
its^eneral boundaries to which the plaintiff had no title, and it is 
not stated) nor pretended, that she wished to acquire the title to 
them. We cannot therefore, see the force of the argument that 
the defendants were constituted her trustees, and as such were not 
at liberty to buy such lands. If either of them has taken posses 
sion of land claimed by her, and brought an action at law against 
her, the question whether it is her land, is a legal question, and 
must be decided in a Court of law. This Court would not at 
the bearing undertake to adjudicate upon it, but would send it to 
a Ctourt of law foir iridl. It would be idle therefore, for this 
Court now to enjoin, Vi^faat at the hearing it would direct to be 
done. We see no grounds then, ujwn which the injunction here- 
tofpre granted can stand ; the motion to dissolve ought to have 
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been allowed ^ which must be certified to the Court of Equity &r 
Cumbeiland County. The plaintiff must pay the costs of this 
Coutt. 

Per Curiam. Ordered accordingly. 



DAVID KENDALL, ADM'R., kc. AND OTHERS a^aiiuf DAVID H. STOKER 
AND WIFE, AND OTHERS. 

A. by deed bargained and sold to B. *< all of my legacy now due and eoming to me from my 
fatber J. C.'s estate, viz., one fifib part of all tbe negroes, viz : Sam, Bob, Edy and 
EMick, and all the increase if there should be any, and all personal estate that is now- 
due, owing or coming to me from said estate, or in any wise af^rtaining thereonto, 
or as tbe case may be, of the legacy that may fall to me." J. C. by his will bad kft 
Edy to E. C, and at the time tbe above deed was made, A. was entitled to a distribu- 
tive share of Edy and her child Ellick, as being part of the estate of E. C: — H^H, 
that the words of the deed were broad enoQgb to transfer the title of A. to Edy and 

her child Ellick, no matter how the title was derived. 

I 

The material facts of this case are to be found in the opinion 
of the Court and in the case referred to therein. 

Strange^ for the plaintiffs. 
DargaUf for tbe defendants. 

Pearson, J. This case was before us in 1848^ in the name 
of McDaniel v.'Sioker, 5 Ire. Eq. 274, Since then^ by an 
amended and supplemental bill, it has 'been made to assume en- 
tirely a new aspect. The former plaintiffs, James Coleman, Jr., 
and Nancy Rosemon, together with their assignees, Moore and 
Palmer, have released all their <^ right and title " to the defend- 
ant Stoker, and the bill has been dismissed as to them. But the 
present plaintiff, David Kendall, has been appointed tbe adminis- 
trator de bonis fian of Eliza Coleman, and seeks to recover the 
slave Edy and her child Ellick, on the ground that she was given 
to his intestate by the will of James Coleman, Sen., in 1811 — 
that tbe executrix, Elizabeth Coleman, assented to the Jega<^, 
and in 1816 Eliza Coleman died intestate, leaving her mother, 
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the said Elizabeth and her brothers and sisters, Richmond, James, 
Mary, Nancy and Sally, (the wife of the defendant Stoker,) her 
distributees — that Elizabeth Coleman, the administratrix of Eliza 
Coleman, kept Edy and her child until 1842, without rendering 
any account to the distributees, and then fraudulently and with- 
out consideration delivered and transferred the slaves to the de- 
fendant Stoker, wlio had married Sally, one of the sisters of Eli- 
za. Richmond P. Coleman, and Mary McDaniel, of whom the 
plaintiff Kendall claims to be assignee, are also plaintiflTsi 

The defendant Stoker denies that old James Coleman left a 
will. But he says, admitting that (here was a will, and that Edy 
was given to Eliza Coleman, still the plaintiff Daniel KendaU 
has tlo right to recover of him the said Edy and her child, for 
that in right of his wife he is entitled to one distributive share — 
that as assignee of Elizabeth Coleman, the mother of Eliza, he 
is entided to another distributive share — that as assignee of Moore 
and Palmer, who were the assignees of James Coleman, Jr., 
and Nancy Roseman, he is entitled to two other of the shares. 
All this the plaintiff admits. And Stoker further alleges that in 
1838, for the sum of $126, paid to each of them, Richmond P. 
Coleman and Mary McDaniel transferred to him all their right 
and title to the slave Edy and ner child, and in this way the tide 
of all of the distributees of Eliza Coleman is vested in him. 

The plaintiff David Kendall does not allege that there are any 
debts due by his intestate, Eliza Coleman remaining unpaid, and 
he puts his right to a decree on the ground that it is necessary in 
order to make distribution^ and admits that Stoker has four of the 
shares, but avers that he, Kendall, as assignee of Richmond and 
Mary^ is entitled to the other two shares. So the whole question 
turns on the transfer which Stoker alleges was made to him in 
1838, by Richmond and Mary. 

Stoker avers that when they made the transfers, the parties did 
not know that old James Coleman had left a will, the records of 
. Montgomery having been burnt up ; but he alleges they, for val- 
ue, transferred to him whatever tide they had in Edy and her child 
Ellick, and insists that it can make no difference whether they 
derived title as distributees of their father, old James Coleman, 
or as distributees of their sister Eliza, who was entitled to the 
slaves as a legatee of the said James. 
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We have examined the deeds executed by Richmond P. Gole> 
man and Mary McDaniel in 1838. These are expressed in near- 
ly the same words. Richmond P. Coleman, for the considera- 
tion of $125, to him in hand paid, grants, bargains and sells to 
David Stoker <^ all of my legacy how due and coming to me from 
my father, James Coleman's dec'd estate, viz., one fifth part of 
all the negroes, viz : Sam, Bob, Edy and Ellick, and all the in- 
crease, if there should be any, and all personal estate that is now 
due, owing, or coming to me, or ever hereafter may'be due, ow^ 
ing or coming to me from said estate, or in anywise appertaining 
thereunto, or as the case may be of the legacy that may fall to 
me." We are satisfied from the proof taken in the case, that 
James Coleman, Sen., did leave a will, which was duly proven 
in the County Court of Montgomery, and was destroyed by fire ; 
that by said will, the slave Edy was given to Eliza Coleman, and 
that Richmond and Mary were entitled to a distributive share in 
Edy and her child, as next of kin of tneir sister Eliza, and not di- 
rectly as next of kin of their father, as the parties seemed to sup- 
pose at the time of making the deeds above alluded to. But the 
deeds use words bro^d enough to transfer* the tide of Richmond 
and Mary in and to the slave Edy and her child EUick, no mat- 
ter in what way their title was in fact derived^ and a mistake in 
reference to the mode of deriving title is wholly immaterial. 

Per Curiam, Bill dismissed with costs. 



JOSEPH J. WJLUAMS agam$t THOMAS BURNETT AND OTHERS. 

Whejw a bill was filed against the hein of the grantor, alleging that by a mittake the 
deed cooTcyed only a life estate to the complainant, instead of a fee simple, and seek- 
ing to have that mistake oorrectcd ; to whieh the defendants demurred : — 

Held 1. That the demorrer coald not be sustained ; because the defendants should haTe 
put in a diselaimer of any right to the land so conTeyed. 

2. That the bill caimot be dismissed on the ground that tlie eomplainant has u legal title 
according to the statements of the bill, as he has a right to come into equity wherarer 
there is an outstanding incumbrance, or a dond resting on the title, to hare the cloud 
remored. 
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tUd otao. That where the bill alleged death of ehUdren, it waa not incombent on the 
oomplainant to allege further that they died without leaving children of their own, aa 
there it no rale of law or equity which pretomes the birth of children. 

The bill stated that the grantor at hi« death ** left many children, all of whom are dead 
but the dtfendanU A., B.," &e., and prayed " that to the end therefore ihattMadt- 
fendanti " &c., and prayed process against " Ih* dffendanU :"—HM, that these ex- 
pressions obriated the objection that there were no parties defendant to the bill. 

(The ease of JSbjfle t. Moore, 4 Ire. Eq. 175, cited, distinguished and approved.) 

The bill in this case was filed to Spring Term, 1852, of the 
Court of Equity for Martin county. A demurrer to it was put 
in by the defendants ; and at Spring Term, 1853, the cause was 
set for hearing, and transmitted to this Court. 

The material allegations of the bill were, that in 1827^ one 
Eli Burnett of Mqrtin county conveyed certain lands to the com- 
plainant and one W. S. Rayner, forever, in trust to secure his 
creditors, and that several years thereafter a part thereof was sold 
for the purposes of the trust ; that after the death of said Eli, his 
administrator filed a bill against the trustees for an account and 
settlement, and that under these proceedings the rest of the land 
was sold, and purchased by the complainant ; that the Clerk and 
Master intended to sell, and the complainant intended to buy the fee 
simple in these lands, but that owing to the defect in the abovemen* 
tioned deed in trust he obtained only a life estate ; that the deed 
in trust was drawn by the complainant, and that the defect in 
question is attributable to his unskilfulness, as Burnett intended 
to convey the fee simple ; ^^ that the said Eli left as his heirs at 
law many children, all of whom are dead except the defendants^ 
Thomas Burnett, who resides in Florida, George Burnett, Sim- 
mons Burnett, Sally Savage, a widow, Felicia Burnett and Abby 
Burnett, who reside in this county.'' The bill then prays '< to 
the end therefore that the defendants on their corporal oaths full 
true," &€.; ^Mhat the defendants be decreed to convey unto 
your orator all the right, &c., which descended upon them," ice* 
<< May it please your Honor to issue a writ of subpcena to the de- 
fendants," &,c. 

Moore, for the plaintiff. 
Biggs, for the defendants, aigued : — 

1. The bill states, that in the equity suit to close the trust, all 
the parties were before the Court — a decree of sale was made by 
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eongeni — sl fee simple was sold and conveyed by the Master. 

And in all cases in equity the deed of the Clerk and Master under* 
a decree^ shall be sufficient to convey to the purchaser <^ such title, 
interest and estate^ as the party of record owning tKe same had 
therein." Rev. Stat. ch. 32, sec. 18. The parties of record are 
estopped. Armfield v. MoorCy ante 15,7. 

2. The bill states, that "E. B. left as his heirs at law many 
children, all of whom are dead intestate^ except the defendant T. 
B./' &c' This is substantially an allegation that E. B. had 
other children surviving him besides the defendants ; and neither 
they nor their legal representatives are made parties defendant. 
It is not necessary that the demurrer should show the names of 
the parties omitted. Story's Eq. Plead, s. 543. AUomey Gen- - 
eral v. Corporation of Poole, 18 Eng. Ch. Rep. 17 : nole page 32. 

3. The bill does not pray process against the defendants by 
name. And though defendants are named in the body of the 
bill indirectly, tliat is not sufficient. Hoyle v. Moore, 4 Ire. 
Eq. 175. 

Nash, C. J. Thc^ demurrer cannot be sustained. The de- 
fendants demur, because the plaintiff has not made by his bili 
such a case as entitles him to any discovery or relief, and that any 
discovery froim the defendants, cannot avail the plaintiff for any of 
the purposes for which a discovery is sought, nor entide the com- 
plainant to the relief he seeks. 

The bill states that the plaintiff claims the land in question,- un- 
der a sale made by the Clerk and Master of the Court of Equity 
of Martin, by virtue of a decree of said Court, and that in the 
deed of trust executed by the said Eli Burnett, the word heirs in 
the limitation of the estate to him was accidentally omitted, where- 
by only a life estate was conveyed. Wlien the Clerk and Master 
sold, he intended as well to sell, as the said Eli in his conveyance 
intended and expected to purchase, a fee simple in the land. 
That in consequence of this mistake, he fears tlie title in fee has 
descended .to Uie defendants, who are the heirs of Eli Burnett, 
who owned the land, and who is now dead ; and the defendants 
were parties to the proceedings under which the Master sold. The 
bill asks that the mistake may be rectified. The demurrer adtiiits 
the facts set forth in Che bill. 
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The deed under which the plaiDtiflT claims, conveyed but a 
life estate to him, and upon the death of Eli BurneU, the fee 
descended lo the defendants, his heirs. If the defendants did not 
intend to avail themselves of the accidental omission of the word 
heire in the conveyance to the plaintiff, they ought to have dis- 
claimed all title. If the plaintiff in a bill in Equity untruly 
states that the defendant has an interest in the matter in dispute, 
the latter may put in a disclaimer of any right. If this be done 
all controversy is at an end, and the bill may be dismissed as to 
him, or a decree made against him according to the interest dis- 
claimed and the security of the plaintiff may require. This the- 
defendant has not done, but he has chosen to demur ; and as a 
demurrer is an admission of the facts properly set forth in the bill, 
and as they in this stage of the pleadings, show a clear equity, 
the demurrer cannot, for the causes set forth in it, be sustained. 
Adams on Eq., Ludlow & Collins' ed., 604. Nor is it a sufficient 
cause to dismiss the bill, that he has a legal title according to the 
statements of the bill. He has a right, if there be an outstanding 
incumbrance, or a cloud resting on the title, to come into a Court 
of Equity to have the cloud removed. 

Other causes of demurrer have been assigned, ore tenusy on the 
argument here. The first of these is for the want of parties. 
The bill alleges, ^^ that Eli Burnett at his death lefl as his heirs 
at law many children, all of whom are dead intestate, except 
Thomas Burnett," &c. It is said that the children that are dead 
may have left children, and that they ought to have been made 
parties. If such were the fact that they did leave issue^ which 
were within the jurisdiction of the Court, they certainly ought to 
have been made parlies. But there is nothing to show that such 
was the case, and we are not apprised of any rule of law or equi- 
ty which presumes th? birth of children. If the deceased chil- 
dren left no children, then the other defendants who ^.re their 
brotbere and sisters, are their heirs at law. 

The second assigned is, that there are no persons made parties 
defendant by the bill. The bill after setting out the death of EH 
Burnett, states that he left <^ many children, all of whom are 
dead but the deferidafits, Thomas Burnett, who resides in the 
State of Florida, George Burnett, Sally Savage, a i\ndow, Feli- 
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cia Burnett and Abby Burnett^ who all reside in this county." 
The bill then prays '* that to the end therefore^ that the defendants 
on their coporal oaths, full, true and perfect answers make," &c. 
It then prays process against the defendants. The bill is cer- 
tainly not drawn with that attention to establish rules and forms 
so desirable in proceedings in a Court of Equity ; but it is suffi- 
ciently so, to avoid the objection urged. 

Qur attention has been drawn in the argument to the case of 
Hoyle V. Moore , 4 Ire. Eq. 175. We think that case very clear- 
ly distinguishable from this. In that, the bill prayed ** that the 
proper parties may be made defendants," &c. — ^< that t^ie clerk 
may be ordered to issue the State's writ of subpoena to the proper 
defendants." In no part of it does it set forth the names of the 
defendants, but the Court is called on to direct the clerk to find 
out who are to be made defendants. The case before us is dif- 
ferent. It does set forth, by name, who are the heirs at law of 
Eli Burnett, alleges that they are the defendants^ and prays pro- 
cess against the defendants, who are the persons whose names are 
set forth in a preceding part of the bUI, and who are there called 
defendants. 

Per Curiam. . Demurrer overruled. 



FREDERICK JOHNSON, JUN., Q^ainti DAVID CHAPMAN, EX'R. OF 
FREDERICK JOHNSON, SEN., AND OTHERS. 

Where there is opportunity for sexual inteiconrse between a man and bifl wife, it is pr»- 
' somed it did take place unleM the contrary be tbown, provided tbere be israe; and 

if tbe intercourse might have occurred at a time when by tbe ooone of nature, tbe 
* busband might haye been the father, the child ia deemed his. 
Tbe declarations of a husband to his wife are not competent to prore one of her ehildren 

illegitimate. 
Tbe IGth section of the Act of 1836, ch. 122, is not affected by the 16th section of the 

Act of 1S96, ch. 66 ; nor does any presumption of the abandonment of any claim under 

it arise within ten years after the suit might have been brought. 
In passing upon the question whether an assignment by a party is a bar to his daims, a 

Court of Equity will look at the adequacy of the consideration, and the other circnm- 

stanoet of the alleged sale. 
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Frederick Johnson, Sen., died in the year 1819, leaving a 
will, which was duly admitted to probate in tlie County Court of 
Craven county, and David Chapman one of the defendants, is 
surviving executor thereof. The testator, by his said will, gave 
in different proportions the whole of his estate, real and persooal, 
to his wife Penelope and his two daughters, Sally and Mary, his 
only children. At the time of his death, his said wife was end- 
entBy and a few months thereafter she gave birth to the plaintiff, 
Frederick Johnson, Jun. The widow dissented from her 'said 
husband's will, and soon afterwards intermarried with Stephen 
Chapman, who died intestate, and the defendant Jacob Schenk 
administered on his estate. Mary intermarried with the defend- 
ant Frederick Bryan, and Sarah with Hilen Godley, who died 
intestate, and Henry Harding, another of the defendants, admin- 
istered on his estate. 

The plaintiff in his bill alleges that tlie said testator died seised 
and possessed of a large estate, real and personal, including a 
number of slaves which have greatly increased, of the value,, 
number and names whereof he is ignorant, and also a valuable 
tract of land. That he has been informed that the defendants, 
Frederick Bryan and \vife and Sally Godley, have sold their in- 
terest and estate in said land to the defendant Church Chapman ; 
' and that as to the personal estate, the defendant/^, or some of them, 
have the same in their possession. And the plaintiff alleges that 
as a child, born after the death of his father, he is by the Act of 
Assembly entitled to a distributive share of the personal estate, 
and that he is entitled to one-third of the real estate. He further 
states, that he has grown up in extreme poverty — in ignorance of 
bis rights — ^that he has been unadvised and unbefriended in re- 
gard thereto, and especially, that the defendant David Chapman, 
executor of his father's will, though he was well advised thereof, 
paid over the shares of the said Penelope, Mary and Sally ; 
whereas he knew it was his duty, under the Act of Assembly, to 
have called upon the legatees and the plaintiff by bill or petition 
to litigate their respective claims, and ascertain the same, and ap- 
portion the shares which the legatees should severally contribute-— 
which the said David Chapman failed to do. The prayer is for 
a discovery and account of the i)ersonal estate, and for a division 
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of the' real estate or conveyance of one-third thereof to the plaintiflT. 

The defendants, in their answer^ deny that the plaintiff is the 
child of Frederick Johnson, Sen., and aver that he is the child 
of Stephen Chapman, with whom his mother lived in notorious 
adultery, and whom she married shortly after the testator's death. 
That this fact was well known to the testator, and by him and 
the plaintiff's mother openly admitted. And David Chapman, 
tlie executor, avers that this fact <' furnished him with ample rea- 
son for omitting to make or have made any claim on behsdf of 
the plaintiff;" and the defendants deny that the plaintiff has any 
right or claim whatever to the estate of the testator. 

The defendants admit that the testator owned a considerable 
estate^ and they set out the division of the negroes between the 
widow (who dissented from the will) and the legatees^ the names 
of the negroes, and their increase. 

Bryan answers that he has been in the exclusive possession of 
the slaves he acquired by his marriage with Mary in 183 — , a 
period of more than three years before the bringing of the bill ; 
and he relies on the Statute of Limitations as a defence againiat 
the i^aintiff 's claim. 

The defendants also admit the sale of the land mentioned in 
the bill to Church Chapman, who answers and denies that the 
plaintiff is tenant in common with him, inasmuch as be purchas- 
ed the share of Godley and wife in 1835, and Bryan and wife in 
1837, whose deeds are exhibited, and that he had no notice of 
the plaintiff's title or claim of tide to the land^ before the estecu- 
tion and delivery of said deeds ; and he was, therefore, a pur« 
chaser for a valuable consideration, without notice. And this de- 
fendant further states that he has had the actual and exclusive 
possession of the said land from the time of his said purchase to 
the filing of plaintiff's bill, and holding and claiming the same 
adversely to all the world ; and he relies on the Statute of limi- 
tations (ch. 65, Rev. Stat.) as if specially pleaded. He avers 
that the plaintiff was born in April or May, 1819 — that his cHuse 
of action, if he had any, accrued more than seven years befbre 
the bringing of the bill — and that he was for more than three 
years before the bringing thereof^ under none of the disabilitiei 
mentioned in said Act. 
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The defendant alao deny that the plaintiff has been ignorant 
of his alleged rights, or that he has been unable to prosecute the 
same^ if he had chosen ; and they aver that up to a short time 
before the filing of his bill, he openly admitted that he had no 
just claim to any part of the estate of Frederick Johnson, Sen,, 
and that the said Stephen ChapnmYi objected to any claim being 
made by David Chapman, the executor, on the plaintiiff's ac- 
count—insisting that he, Stephen, was his father, and would pro- 
vide for him. And further, that the plaintiff, so far from making' 
any claim to a share of said estate, did, in 1842, publicly offer 
his interest therein for the sum of thirty dollars ; and in Decem- 
ber of that year, did actually and bojia Jide convey the same for 
tlie sum of diirty dollars, to one Farnifold Chapman, who, since 
the filing of thjs bill, hath conveyed the said interest and shares 
to the defendant Frederick Bryan; 

Harding, the administrator of Hilen Godley, answera that of 
the estate of liis intestate only three slaves came to his hands, 
which his said intestate received under the will of Frederick 
Johnson ; and these he sold to pay the debts of the estate. That 
he has fully administered the estate of the said Hilen Godley, 
and but for this suit, would have paid over tlie effects in his hands 
to the next of kin. That he hath in his possession, of the estate 
of his intestate, five slaves, with tlie proceeds of their hire, amount- 
ing to one hundred and twenty-five dollars or thereabouts, and 
that these slaves were derived from the estate of his intestate's 
father. And, except as herein stated, he pleads expressly, that 
he has fully administered the estate of his intestate ; and he also 
relies on the Statute of Limitations made for the relief of execu- 
tors and administrators, (Rev. Stat. ch. 46.) 

The plaintiff took replication to the answers, and many depo- 
sitions were read at the hearing, the tenor and effea whereof will 
be found in the opinion delivered by the Court. 

/. H. and /. W. Bryauy for the plaintiff, argued, 1. The de- 
fendants rely upon the illegitemacy of the plaintiff. He was 
bom within a few months after the death of Frederick Johnson, 
who lived with his mother as her husband and had opportunity 
of access. In which state of things, the improbability of the bus- 
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band's being tbe father^ however strong, is not to be relied on* 
14 Eng. C. L. Rep., 378. Cope v. Cope^ 24 Eng. C. L. Rep. 
476. Rex v. Luff, 8 East., 207. Staie v. Herman, 13 Ire., 
602. The declarations of husband or wife are not admissible to 
prove non-access. 2 Greenl. Ev., sec. 161, and the cases there 
cited. 

2. That he has assigned his interest in the estate of Frederick 
Johnson, Sr. The plaintiff was very poor, ignorant and illiter- 
ate ; he makes his mark to the assignment ; tbe assignee is the 
brother of the principal defendant ; the value of the interest as 
signed when made (in 1842) must have been about $2,000, or 
more ; the consideration of the assignment is $30. This is a 
case of shocking inadequacy, so gross, as under the circumstanc- 
es, as clearly to indicate fraud. It does not amount to an as^ 
signment for a valuable consideration, so great is the disproportion. 
2 Story Eq. s. 1040. The assignment can only operate in tliis 
Court as an agreement for a valuable consideration, &o?ia^{/e 
made, and the question should be regarded in the same light, as 
if the assignee had filed his bill for a specific performance of the 
agreement. And such an agreement as this, would surely find 
no favor in this Court. Hill on Trustees, 236. Leigh v. Cntmp, 
1 Ire. 299. 14 Ves. 216. Adams Eq. 108. 19 Eng. Ch, 
Rep. 186. Hoppiss v. Eskridge, 2 Ire. Eq. 64. 

3. 'The Statute of Limitations does not apply to a case of tliis 
character, neither in terms nor by analogy. It is regarded in 
Courts of Equity as a trust, or in the nature of a trust, and that 
rather of tlie express than the constructive character. Wedder- 
bum v. Wedderbum, 2 Keen, 722, (16 Eng. Ch. Rep. 722). 
Salter v. Blount , 2 Dev. & Bat. Eq. 218. The claim of the 
plaintiff is in the nature of a charge upon the specific property, 
which is not barred by the Statute of Limitations. 

Donnelly contra. 

Nash, C. J. Frederick Johnson, Sen., died in the month of 
March, 1819, haviiig made a last will and testament, in which 
be gave the whole of his property to his wife and his two daugh- 
ters, Mary and SaUy, the one now the wife of Frederick Bryan, 
and the other of Hilen Godley, now dead. His will was made 
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in June^ 1818> At the time of his death, his wife was pregnant^ 
and subsequently gave birth to the plaintiff. The bill is filed for 
an account of the estate, and for a distributive share of the per- 
sonalty, and for a conveyance of one-third of the realty. In 
1803; the Legislature passed an act to authorize after- bom chil- 
dren to receive their due proportion of the estate of their father, 
when he lias made no provision for them in his will. The de- 
fendants, in their answers, deny that the plaintiff is the child of 
the testator, Frederick Johnson, and aver that he is a bastard, 
and die son of Stephen Chapman. It is shown by the evidence, 
that the testator and his wife lived together in the same house for 
many years, and up to the time of the death of the former. By 
presumption of law, then, the plaintiff is his son, being bom 
within two months after his death. The conception took place 
while the parties were married, and while they lived together ; 
and the rule is now well settled, that where there is opportunity 
for sexual intercourse between a man and his wife, it is presumed 
it did take place, unless the contrary be shown, provided there be 
issue ; and if the intercourse might have occurred at a time when, 
by the course of nature, the husband might have been the father, 
the child is deemed his. Morris v. Davis y 3 Car. & Pay., 215, 
278. Slate v. Herman^ 13, Ire. 502. The only evidence up- 
on which the defendants rely to prove the plaintiff to be illegiti- 
mate, consists of the declarations of Frederick Johnson to his 
wife. This evidence is not competent. Mr. Greenleaf, 2 vol. s. 
151, says, the husband and wife are alike incompetent to prove 
the fact of non-access while they lived together, nor are the de- 
clarations of either competent to prove the illegitimacy, though 
the child was bom three months after marriage, and therefore 
they had separated by mutual consent. Bowles v. Bing/iam, 2 
Munf. R. 442. Lee's case, 8 East. 193. State v. WilsouylQ 
Ire. 131 . If there be access, nothing but impotence will bastard- 
ize the issue. State v. Goode^ 10 Ire. 49. Commonwealth v. 
Shepardj 6 Binney, 283. Under the evidetice id this case we 
are bound to declare that the plaintiff is, in law^ the son of Fred- 
erick Johnson, Sen., the testator. 

The defendant, Bryan, says he has been in possession of the 
negroes set forth in his answer> as his share in right of his wif(0 
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under the will of said t68tator> claiming them as his own proper- 
ty, adversely to all the worid^ for more than three years ; and he 
daims the benefit of the Act of 1820, as if specially pleaded. 
There is no saving in that statute expressly for any one, but it 
perfects only such possession of slaves as would have barred an 
action to recover them, under the Statute of Limitations. The 
expression in the statute is, such person having such poeseasiiHi 
<' shall be deemed and held to have a good and absolute title to 
*^ such dave or slaves, <igain$t cM persons wtiose claim is barred 
<< by said statute." In the preceding part of the section, it tells 
us what possession it intends to ripen, and to what it refers in the 
clause recited, to wit, a possession which will sustain an action to 
recover the slaves. This Act of 1820 constitutes.tbe 18th section 
of the Act of 1836, ch. 65. The 3rd section points out the time 
within which actions at law shall be brought ; but both Acts ap- 
ply to actions at law and legal rights, and have no beariM on 
this case. The Act of 1836, ch. 122, which in the 16th section 
secures to a child, bom after the making of the parent's vnll, a 
due portion of the estate, when he is not provided for in the will, 
directs that the infant '^ may, at any time within two years after 
the probate of the will, by his next friend or guardian, file a pe* 
tition, &c.;" and the 22nd section provides that should no pe- 
tition be filed within two years, as prescribed for by this Act, it 
shall be the duty of the executor or administrator with the will 
annexed, before he shall pay or deliver the legacies in said will, 
d&ci, to call upon the said l^atees or devisees, &c., by a bill or 
petition, &rc., to litigate their respective rights, &c." By this 
section there is no time within whieh this bill or petition for an 
interpleader is limited, when brought by the executor, and by its 
equity it must extend to a bill filed by the child for the same pur- 
pose. The object of the petition or bill, directed to be filed by 
the executor, is to setde the estate and to ascertain and setde the 
respective rights of the parties. This bill is pretty much for the 
same purpose ; nor does any presumption of payment or abandon- 
ment arise under the Act of 1826. See Rev. Stat. ,1836, ch. 6S, 
sec. 14. The plaintiff came of Age in May, 1840, and the bill 
was filed in 1846— six years after any legal payment ' could have 
bfeen made to him, or the presumption of an abandonment com- 
16 
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menced. Where equity acts in analogy to the common law> tims 
i» no bar of itself, but it may furnish evidence of payment, satis* 
faction or abandonment ; but tliis can have no such effect under 
ten years after the action ought to have been brought. There is, 
therefore, no statutory bar to the plaintiff's recovery, nor does any 
presumption arise against him. 

Church Chapman, one of the defendants, alleges that he has 
purchased from the other defendants, Frederick Bryan and wife, 
and said Godley and wife, for a valuable consideration, and which . 
has been paid, all their interest in the estate of the said testat<»^, 
and that he had no notice of the plaintiff 's claim at the time ha 
made his purchase; and that, therefore, he is a Aona^de pur- 
chaser, without notice. These purchases were made by him in 
1835 and 1837. In a subsequent part of his answer he states thai 
<' from the death of the testator, Frederick Johnson, up to a shorl 
time before the filiiig of the bill, it was notoriously and ipenly 
admid!bd by him (the plantiff ) &c., that he was the child of Ste» 
phen Chapipan, and not of the testator, and that his fat her,, Ste- 
phen Chapman refused and objected to any claim being made 
by the defendant, David Chapman, on account of the plaintiff 
du:. This is a clear admission, not only that the claim of thft 
plaintiff was notorious, but also satisfactory evidence that he, the 
defendant. Church knew it. It is also' slated as a proof that the 
plaintiff knew he had no legal claim, that he sold his interest in 
1842, to one Farnifold Chapman for thirty dollars, who since the 
filing of the bill, to wit, in 1847, sold it to Frederick Bryan, one 
of *ihe defendants. These statements satisfy the Court that tlie 
whole of this business was a combination on the part of the de- 
fendants to avail themselves of the destitute state of the plaintiff, 
and his ignorance, to secure to themselves, whatever interest he 
might have in the estate of Frederick Johnson, Sen. The most 
charitable construction that can be put on the answer is, that they 
did, in truth, believe that the plaintiff was illegitimate, and there- 
fore not entitled to an interest in Frederick Johnson's estate ; but 
that they knew of bis claim, there can be no question. 

This sale in 1842 by the plaintiff, is relied upon by the defend- 
ants as a bar to his recovery. It cannot have that effect. The 
price is so totally inadequate, and the circumstances under which 
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it was made bo suspicions, that a Court of Equity will not en- 
force it as a bar to the plaintfff 's claim. * 

The defendant, Church Chapman, relies also upon his long 
possession as barring the plaintiff's claim. The same answer ap- 
plies to his defence on that gVound, as has already been given to 
that of the other defendants -.—being a purchaser with notice, be 
purchased subject to the claim of the plaintiff. 

The answer of Henry Harding, administrator of Hilen Godley^ 
admits that he has in his bands, of the estate of his intestate, five 
negroes, who came to him as such administrator from the estate 
of the father of Hilen Godley ; that he administered in 1836, and 
advertised according to law. The assets of Godley are still in his 
bands, and they are not protected by the statutes of 15 and '91, 
flt)m the claim of the plaintiff to an account of the assets of Fred- 
erick Johnson, Sen., or of his intestate, which came to his hands. 

ThA-e must be a decree for the plaintiff, and a reference to the 
Master of this Court, to take an account of the estate of Frederick 
Johnson, Sen., as prayed. 

Per Curiam. Decree accordingly. 



WILLIAM F. mLLIARD, ADM'R., agaifut SHEMUEL KEARNEY 
AND OTHERS. 

la a will, the woids '* among my five dangbten. A., &c., and if either of them die witk> 
oat an heir, her part to be equally divided amongst her other sisten/' refer to a deaA 
preTioQsIy to the death of the testator. 

By PsABsoN, J., arguendo, 1. In expressions, like the abore, the word heir mea» 
child or issne ; the quality of sarriving is annexed to the original and not to the a#- 
craed shares : and only the share of her who dies first surrives. 

S. When the intention of a testator is dear, the motire makes no differeaoe; bat 
where the intention is donbtfol, and is the question in the case, the motive has an Im- 
portant bearing. ^ 

S. In doubtful cases, an interest, whether rested or oootingent, ought if possible to be 
oonstnied as absolute or indefeasible in the first instance, rather than defeasible. B«t 
if it cannot be construed to be an absolute interest in the first instance, at all erenli 
such a construction ought to be put upon the conditional expressions which render it 
defeasible, as to oonfine their operation to as early a period as may be, so that it nay 
become an absolute interest as sooo as it can fairly be ooosidered to be m. 
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/4. Wbersrer BO intermediate period on be adopted, to aa to aroiduiMMketw*^ 
time of tlie tettator'i dea«li and that of the legatees, aatbe period when the lepieiBC 
•re to beeolne vested, the weight of authority is in favor of the former. 

The bill in this case w&s filed at Spring Tenn^ 1852^ of the 
Court of Equity of Franklin county, by the late William H. 
Haywood, Esq , for the administrator of Stephen Sparkes, who 
had married Elizabeth White, against Drucilla White, Shemuel 
Kearney and Richard W. Kearney ; the last two being trustees 
under a deed to secure creditors, made by the plaintiff's intestate. 
Answers having been put in, the cause was set for hearing at 
Pall Term, ,1 852, and transmitted to this Court. ' 

The material facts appear in the opinion. 

No counsel for the plaintiff. 
Laniery for the defendants, 

Pearson, J. In the year . 1776, one Richard White died, 
leaving a last will and testament by which he gave the land of 
which he was seised to his five sons, to be equally divided be- 
tween them, "but if either of them should die without an hdr, 
his share to be divided between his living brothers." 

By another clause in his will, he gives to his wife for her life, 
negro women Fanny^ Silvy and Lucy, and after her death the 
said negroes and their increase to be equally divided " among my 
five daughters, Mary, Sarah) Elizabetli, Drucilla and Nancy, and 
if either of them die without an heir, her part to be equally di- 
vided among her other sisters." 

At the death of the testator> his wife and five daughters were 
all living. The wife died ; and then Mary died and the negroes 
Were divided between the four surviving daughters. Afterwards 
Sarah and Nancy died leaving children* Elizabeth is now also 
dead , without leaving a child . The question is, who is entitled to 
(he negroes and their increase that fell to her share? Drucilla 
claims the whole as survivor ; the personal representatives of Sa- 
rah and Nancy claim a part ; and the husband of Elizabeth, her 
administrator^ claims the whole. It is evident that '^ heir " is 
fiot used in its technical sense, as reference is made to the sisters ; 
■0 it must mean chilfl^ as is frequently said in common pailancei 

i 
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one has an << heir bom unto hifli/' meaning a child, or it may 
be taken in a larger sense, so as to include grandchildren or any 
descendant. 

Assuming that the words are sufficient to show an intention to' 
make successive survivorships, by annexing the condition not only 
to the share of the one who should first die without leaving a 
child, but to the shares of all, it is settled that only the original 
shares are subject to the conditiocr, and the accrued shares Vest 
absolutely. Payne v. Benson, 3 Atk. 78. Bergrave v. WkU- 
nick, 2 Ch. Rep. 131. Perkins v. Micklewaite, 1 P. W. 274- 
Rudge V. Barker, Ca. Temp. Talbot 104. Ex parte West^ 1 
Bro. Chan. Ca. 675. 

The only question then is,jire the words used sufficient to show 
an intention to make successive survivorships, and annex the con- 
dition to all of the shares, so as to make all defeasible until the 
deaths of the legatees respectively, or is there some earlier period 
at which the legacies become absolute ? 

Six constructions are suggested : — I. All of the shares are de- 
feasible and liable to pass over by successive survivorships, until ^ 
the death of all of the daughters but one, whose estate then be- 
comes absolute. 2. All of tlie shares are defeasible and liable to 
pass over at the death of any daughter without leaving a child, to 
the surviving sisters or sister, and the representatives of such as 
may have died, leaving a child, or to such representative alone, 
should such last daughter die without leaving a child. 3. All of 
the legacies are absolute at the death of the testator. 4. All be- 
come absolute at the death of the tenant for life. 5. Upon the 
death of the first daughter without leaving a child, the shares of 
the others become absolute. 6. Upon the death of all but two^ 
their shares become absolute. 

Before discussing these several constructions separately, we 
state this general proposition bearing upon all of them. Where 
the intention is clear, the motive of a testator makes no difference; 
but where the intention is doubtful, and is the question in the 
case, motive has a most important bearing. Again, a further 
proposition^ so well expressed by Mr, Smith, the annotator on 
Feame, in his " Original view of Executory Interests," in the 
production of which he had the aid of all the modem cases^ that 
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it may be well to give it in his own words^ with the single remark 
that we concur in his reasoning and conclusion. Chapter 3^ 
page 89, on the construing an interest to be absolute rather than 
defeasible — ^' It would appear to be a general rule deducible 
from principle and from actual decisions, though not ennunciated 
by authority, that in doubtful cases an interest whether vested or 
contingent, ought if possible to be construed as absolute or inde- 
feasible in the first instance father than defeasible. But if it can- 
not be construed to be an absolute interest in the, first instance, at 
all events such a construction ought to be put upon the condition- 
al expressions, which render it defeasible, as to confine their ope- 
ration to as early a period as may be, so that it may become an 
absolute interest as soon as it can fairly be considered to be so. 
For, Ist, this would seem clearly deducible from the well known 
rule, that conditions are odious and shall be construed strictly, a 
nile which would appear to apply to those conditions which ars 
termed in a preceding page, mixed conditions, as well as to con- 
ditions which are simply destructive. For if it applies to con- 
ditions subsequent, which are simply destructive, and upon which 
an estate is to be defeated, and made to revert to the heir who is 
favored by the law, it would seem to apply also to those con- 
ditions which are both destructive and creative, and upon which 
an estate is to be divested, and a new estate is to arise in favor of 
another person, by way of conditional limitation. 2. The person 
claiming under a prior limitation, and his children being the pri- 
mary objects of the grantor's or testator's bounty or consideration, 
and the persons claiming under the limitation over, being only 
secondary objects of such bounty or consideration, it is of course 
reasonable to lean in favor of the primary objects, by construing 
their interest to be absolute in the first instance, or as nearly as by 
fair construction, it can be considered to be so, rather than to 
lean in favor of the secondary objects, by construing the inter- 
est of the primary objects to be defeasible. 3rd. The law favore 
the free uncontrolled use and enjoyment of property and the 
power of alienating, whereas the defeasible quality of an interest 
tends most materially to abridge both." 

It IB evident that each of the daughters are respectively the pri- 
mary objects of the testator's bounty, in regard to her original 
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Bhare ; and with regard to what might accrue by a share being 
defeated, the recipients are secondary objects of his bounty. It 
is also evident, that the primary intention is to give a share of 
the property itself, and not simply to lend or give the use of it. 
So far the way is clear. The difficulty is presented by the pro- 
vision in case of a death without leaving a child. The testator 
was minifestly incps cansilii, his intention is not expressed fully 
and clearly, and this is one of the many cases in which Courts 
are left to grope their way in the dark in search of an intention, 
when in all probability the testator had not formed any definite 
intention, or at least had not run it out to all its consequences. 

In support of the first construction, the argument is, the testa- 
tor had a further intention, which was to confine this fund to the 
daughters ; and as upon the death of one of them without a child, 
the sons would come in under the -statute of distributions, the ob- 
ject of the provision was to exclude them, an(| to give the share 
of any one of the daughters so dying to her ^^orther sisters." 
The condition is annexed to the shares of all indiscriminately, to 
one as well as.to another, and to carry out the intention it is necessa- 
ry that there should be a succession of survivorships, until the death 
of all of the daughters but one, when the condition must be at an 
end, in as much as there is no further limitation over ; so that 
the intention expressed with legal precision would be in these 
words, <^ should any one or more of my daughters die without 
leaving a child, the share or shares of such as may so die shall go 
to her surviving sister or sisters." The reply is, 1st, The words 
used are in the singular number — ^'should any one die," &c., 
<< ^er share, &c., her other sisters," and although the condition is 
annexed to all indiscriminately in the first instance, there is noth- 
ing to denote an intention that it should continue and be ready ^o 
defeat the estate of all of the others except the last. The words 
are satisfied by operating upon the share of the one who died first 
without a child, and there is nothing to create a succession of sur- 
vivorships. 

2nd. No case is to be met with in the books, (stated fully, and 
not simply put to illustrate a pai;ticular position, as that the ac- 
ciued share is not subject to the condition,) in which a succession 
of survivorships is allowed, without some words in the plural 
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ahowing such to be the intentioQ ; as << their sisters/ ' or the <^ share 
or shares of such as die^ d&c.^ to the survivors or survivor." 

3d. Favoring a condition^ by extending it beyond the wwds^ or 
at all events beyond a necessary implication^ is opposed by all 
anialogy • For instance^ there is no reason why the accrued shares 
should not be defeated and pass over, as well as the original 
shares : indeed^ if left to conjecture, we should say it is in all 
caaes the intention to put both on the same footing, yet when the 
words require a succession of survivorships, the authorities uniform^ 
ly refuse to extend the condition by implication, and confine it lo 
the very words <^ the share or shares of those who die, &c," to 
wit, the original share or shares, even at the expense of much in* 
convenience and confusion. Agaiuy cross remainders by impli* 
cation are not allowed in deeds ; originally they were not allowed 
in wills where there were more than two devisees, <^ because of 
the uncertainty and inconvenience." Cro. Jac. 655. In which 
case Doddridge, J., says ^< it was never seen in any book where 
an estate is limited to divers, that there should be cross-remainders 
by implication." The modern cases however relax somewhat, 
and the rule now seems to be that the presumption is in favor'of 
cross-remaiQders by will between two, but when between more 
than two, the presumption is against them. Such being the case 
in regard to remainders^ of course it must be so in regard to ex* 
ecutory bequests, because the reasons apply with more force. 
The latter are conditions which defeat estates and pass theprfy^ 
perty to strangers. The property is of a shifting and transitory 
nature, whereby the confusion growing out of a separation of the 
original and accrued shares, in case of four successive survivor- 
ships, would be increased tenfold ; as would also be the incove- 
nience resulting from the fact that none of the shares would be 
absolute until after the death of the l^atee, and none of the 
children of the testator during their lives waidd have the owners 
ship and right of dispodtion. In the case of slaves, the inconve- 
nience would amount not only to a deprivation of the ownership^ 
but in some instances positively to a charge. The interest of mo- 
ney and the increase of stock belongs to the present owner, but 
the increase of slaves passes over with the principal : so one taking 
a defeasible estate in a negro woman^ mstead of a bounty has a 
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€haige^ and has to raise young negroeB for aoother, unlesB ao for- 
tunate aa to leave a child surviving^ and then the abeolute owner- 
ship comes too late to be enjoyed by the primary object of the 
testator's bounty. 

4th. The words nsed^ adopting the construction contended for, 
in some respects go beyond; and in others fall short of the pur- 
pose of confining this fund to the daughters and excluding the 
scHis, which is inconsistent with the assumption that such was the 
mtention. They go beyond it, by putting a greater restraint upon 
the legacy to each of the daughters, than was necessary to ac^ 
complish the object, for the sons would not take under the statute 
ct distributions, as well were a daughter married as when she died 
leavmg a child, and the supposed intention would have been an- 
swered by allowing the daughters to have the property subject to 
the condition that if one or more happened to die without leaving 
a child, or without having married, it should go to her other sis- 
ters or the children of such as were dead, to the exclusion of the 
sons. They fall short of it. The accrued shares are not dis- 
posed of, but are left exposed to the claim of the sons. The 
original shares as w;ell as the accrued share of the surviving 
daughter, is left exposed to the claim of the sons, if she should 
happen to die without^a child, unless she marries or otherwise 
diposes of the property ; for there is no limitation over to the 
children of the deceased daughters, and the omission of this lim* 
itation over, is the only ground upon which the surviving daugh- 
ter now claims the whole, and further claims that her estate is 
now bee from the condition, and has become absolute. 

6th. This construction is totally inconsistent with the admitted 
facts, that in regard to the original shares, each daughter is the 
primary object of the testator's bounty, and that it was the pri- 
mary intention to give the property itself, and not simfdy to lend 
or give the use of it. The amount of it is, to give to the proviso 
the effect of so clogging all the l^iacies, as to deprive all the daugh- 
ters save one, of the ownership and right to dispose of the pro- 
perty during their lives, and that one is to be so deprived until the 
death of all the others. That is, the first takers, the primary ob- 
jects of the testator's bounty are all to starve, as far as regards this 
pfopeity, and instead of the property being given, only the use of 
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it 18 given ; with a chance of having the absolute property aAer ' 
the donee is dead, wbea it cannot be enjoyed by her. To whose 
benefit does this restraint of the ownership enure? To the has- . 
bands, not the children (for there is no limitation over to them,) of 
such of the daughters as die leaving children, and to the daugh- 
ter who happens to live the longest, whether she has a child or 
not. The Motive assigned is not sufiScient to support a construc- 
tion leading to snch results. It should be borne in mind, that this 
i^ not a limitation to several children with a condition that if one 
or more should die under the age of 21, and unmarried, 'their 
shares should go to the survivors or survivor, which is a very 
common limitation in wills, and a very reasonable one, for the 
ownership is restrained only until the child has discretion or roar* 
ries, and should be setded in the world. The restraint being a 
reasonable one, it is probable the testator intended to apply it to 
all of the children under like circumstances, and the Court might 
incline, in the absence of express words, to imply a succession of 
survivorships, from the fact that the same reason was applicable 
to all. But according to the construction contended for in our 
case, the restraint is general, and extends to the whole lifetime of 
all the daughters save one, and even extends lo her until all the 
others are dead. This is unreasonable a^d inconsistent with the 
idea of a gift of the property to the first takers, and is therefore 
improbable, consequently the Court cannot extend it by any im- 
plication. 

That a father under the show of a gift of negroes to a child, 
should have an intention so to restrain it, as not to give the own- 
ership during the child ^s witole life time, notwithstanding arrival 
at full age, marriage and birth of a child, is so unnatural that ex- 
press words should be used to show it. In support of the second 
construction, the argument is, besides a gift to his daughters the 
testator Jiad a further intention of giving a preference to such of 
them as performed the condition, and died leaving a child. To 
effectuate ihis intention the Court will imply a succession of limi- 
fations over, upon the dea,th of one or more of the daughters 
without a child, to the others and such as had died leaving chii* 
dren, which is an executory bequest where the person is certain, 
uaasmissable to the personal representative, so that the fact that 
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Sarah and Nancy are dead^ offers no impediment to the vesting 
Of a part of the share of Elizabeth in their representatives^ and 
of the whole of the share of Drucilla^ if she dies without a child. 
The argument fails^ because there are no words showing an in- 
tention to give a preference to such of the daughters as died leav* 
ing chUdren, except to the extent of making the shares absolute 
at their deaths. The same considerations which forbid animpli- 
' cation of a succession of survivorships^ likewise forbid an impli* 
cation of a succession of limitations over. It is unnatural and 
therefore improbable, and consequently cannot be implied y that a fa- 
ther intended to depriveallof his daughters of the ownership of the 
property which he professes to give them during all of their lives, 
and to allow all of them to starve, (for the estate does not become 
absolute upon the birth of a child, as it might die before its moth* 
er,) for the mere puipose of giving a preference to such as might 
have children. There is this further objection : if the words 
<' other sisters " do not refer to the death of one, so as to be con* 
fined to the survivors, and is allowed to take in (he others also, 
there is nothing to exclude such as had died without a child, 
which is absurd. 

Having rejected the« first two constructions, it follows that one 
of the others must be«the true one, and as the defendant is enti- 
tled to the whole of his wife's share under either, it is not necessary 
to decide between them ; and we might content ourselves by say- 
ing that the legacies became absolute at the death of the testator, 
or at the death of the widow, or at the death of the first daughter, 
or, at all events, when all died except two. But it may be pro- 
per to discuss them, as it may tend to illustrate what has been 
said in reference to the^ others, and to elucidate the whole subject. 

An examination of the cases and a consideration of the proba- 
ble intention of the testator, when it is not clearly expressed, and 
of the policy of the law, leads to this conclusion : When the es- 
tate is defeasible, and no time is fixed on at which it is to become 
absolute, and the property itself is given and not the mere use of 
\\yif there be any ifUermscHate period between the death of the 
testator and the death of the legatee, at which the estate may 
fairly be coneadered absolute, that time will be adopted, for the 
reason that, while on the one hand testators are not apt to bave^ 
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reference to what may happen between the making of the wUl 
and their own death, inasmuch as such an event may be provid>- 
ed for by a codicil or anodier will ; on the other, it is highly ini- 
probable that they ever mean, after giving theprcperty itse^, to 
make the estate defeasible during the entire lifetime of the lega- 
tee, and in effect give merely the interest or use of it, which is in- 
consistent with the prior gift of the property^ and deprives the pri- 
mary object of bounty of the right ever to exercise full ownenbip* 
over it — c.g-., " A gift to A. if he arrives at the age of 21, but if 
he dies without leaving a child, the property is to go to B^; the 
intermediate period is adopted, and the gift is absolute at his age 
of 21." Home v. Pillaus, 2 M. & K. 22. « A gift of the di- 
vidends of stock to a wife for life, and of the stock itself at her 
death to her two daughters ; but if either should die unmarried 
and without a child, the survivor should take the share of her so 
dying ; and if both should die unmarried and without a child^ 
their shares shpuld go to a son :" — held, That the estates of the 
daughters would have become absolute at the death of the wife ; 
but as she died in the lifetime of the testator, their estates became 
absolute at his death. Lc^er v. Edvmrds, 3 Mad. 210. Clarke 
V. CrewW, 7 Sim. 197. Lejune v. Lejune, 2 Beav. 701. 
Smith's Original View, 342. If there be iif intermediate period, 
and the alternative is, either to adopt the time of the testator's 
death or the death of the legatee generally, at some time or other 
whenever it may happen, as the period at which the estate is to 
become absolute, the former will be adopted, unless there be 
words to forbid it, or some consideration to turn the scale in favor 
of the latter — e.g., A gift to A., but in case of his death to B., 
the time of the testator's death is adopted as the period at which 
the bequest to A. becomes absolute. Hitickley v. Simmons, 4 
Ves. 160. (Cambridge v. Rent, 8 Ves. 12. Omany v. Sevan, 
18 Ves. 291. Origan v. Bam, 7 Sim. 40. 

A gift to A., but in case be dies leaving a child, then to such 
child, if he dies without leaving a child then to B., becomes ab- 
solute at the death of the testator. Montague v. Nudlla, 1 Rus. 
166 ; Laffar v. Edwards, and all the cases. above cited, support 
the case put by their reasoning, and it is supported by the very 
high authority of Mr. Smithy who cites and comments upon all of 
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(he caaes; and announces this conclusion (page 347) : '< Even 
wt^n the gift over is not merely dependent on the simple event of 
death; but is to take effect in case of the death leaving children," 
or in case of the person <' dying unmarried and without issue/' 
(be event will be construed to mean, not a death generally at 
some time or other, but a death in the testator's lifetime, or al 
some other particular time, if the fund or property itself and not 
merely the interest or income is given to the person whose death 
is spc^en of ; or if it is not to vest till a future period, and the dy- 
ing may fttirly be referred to a dying before that period ; or if for 
any other reason it does not appear that the testator intended to 
refer to death generally. Putting out of view the policy of the 
law, which favors the absolute enjoyment and right to dispdee of 
property, and admitting for the sake of argument, that no inter- 
mediate period can be adopted so as to avoid an issue, between 
the time of the testator's death and that of the legatees, as the 
period when the legacies are to become absolute, the weight of 
the authority is decidedly in fiivor of the fonner, and so far from 
there being any thing to make it appear that the testator intended 
to refer to the death of the legatees generally^ the words used 
and all the circumstances point to his own death. 1. The pro- 

^ perty itfelf is given, and not the interest or income or use of it 
merely, which in the case of negroes is often a chaige, and not a 
bounty. 

* 2d. To deprive all of his daughters of the ownership during 
all the days tif their lives, is inconsistent with the fact of their be-- 
ing the primary objects of his bounty. 

3d. No limitation is made to the children of such as have any, 
and no limitation over is made in case all should die without chil- 
dren, so that no sufficient motive appears for a restraint so sweep- 
ing and unlimited. 

^ 4th. In directing the limitation over upon the death of any one 
without a child, words in the singular number only are used— 
** her " share is to be divided between her other sisters. These 
wonis are very appropriate if he had reference to the time of his 
own death, and intended simply to guard against a lapse by a 
death in his own lifetime, for it was probable that one might die 
without a child in bis lifetime, but it is not probable that n)ore 
than one, or all would die before him. 
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6th. If he had said " should one or more die without a child/' 
using words in the plural, or if he had made the vesting of the 
legacies depend upon arrival at age and marriage^ this would hava 
been appropriate as referring to the death of the legatees general- 
ly, or to some period after his death, and would have excluded 
the idea of a reference to his own death, but he omits to do either. 

There is then a gift, a condition, and a limitation over, all ex- 
pressed in words appropriate to a reference to the testator's own 
death. No limitation over and no words are used appropriate to 
a reference to any other period. Why then shall not that period 
be adopted which explains the whole matter, and makes the re- 
strictioa upon the gift natural and consistent, in preference to a 
period in reference to which no appropriate words are used, no 
limitations such as are common or proper are inserted, and the 
adoption of which confounds the whole matter, and makes the 
restriction upon the gift unnatural and inconsistent? This is a 
much stronger case than any to be met with in the- books. Here 
are five daughters, and unless the testator's death be adopted at 
the period at which the legacies are to become absolute, no effect 
can be given*to marriage or the birth of a child. Nothing short 
of death leaving a child can confer the ownership. If the testa^ 
tor's death be not adopted as the period for the legacies to become 
absolute, the rule laid down by Mr. Smith requires the adoption 
of the earliest period 'afterwards, which is not forbidden by the 
words, or a necessary implication. This period is presented at the 
death of the tenant for life, or when the first daughter died with- 
out a child. The words are then satisfied, and, so far from there 
being a necessary implication to forbid it, there is a necessary im^ 
plication requiring it. To avoid the conclusion that the testator 
was so unreasonable and unnatural as to give property to hie 
daughters and deprive them of the ownership during their whole 
lifetime, for no other reason that can be suggested except to give 
the shares of those dying without a child to the sister who hap- 
pened to live the longest, or to the representatives of those who 
died leaving a child. As soon as the words.are satisfied, the poL 
icy of the law requires that the legacies should be considered ab- 
solute, and it will not presume in favor of cross-executwy bequests 
among five^ because of the confusion and inconveoioice above 
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pointed out. This construction avoids all confusion and much of 
the inconvenience which would result from having no limit save 
the death of all but one. It satisfies the words of the will^ makes 
the meaning sensible and intelligent, and accounts for the omis- 
rion of limitations over. If the periocl of the death of the tesla- 
iOTy and of the death of the widow, and of the death of the 
daughter who first died without a child are rejected, then the con- 
struction which considers the legacies of the two surviving sisteiB 
absolute at the de€U.h of the third sister, must be the true one for 
the reasons above given, and for the further reason that the estates 
cannot be considered defeasible any longer without doing violence 
Co the words of the will. The division is to be among her other 
slaters : these words cannot be applicable when only two are lefl, 
for, upon the death of one of them there can be no division,, nor 
can the property go to the oth'^r sister under the word sisters. So 
it would be necessary to add ^^ surviving sister." This would be 
a strained construction, which as we have seen, the policy of the 
law and all analogy furnished by the cases forbid. 

The devise to the five sons, although escpreased in different 
words, involves the same question, and furnishes no aid in 8up> 
port of the one construction or the other. 

Our attention was called by Mr. Lanier to many ca3es in our 
own Court. We have given them a careful consideration. Most 
of them show that words in the plural were used, so as to leave 
no room for implication ; as his, her, or their shares, the shares 
of these so dying to go to the survivors or survivor. Other cases 
•confine the restriction upon the giA, to arrival at age or marriage* 
No case was cited where the point was made and attention called 
to it, in which it is decided that the Court will by implication , 
make a succession of survivorships, and so extend a construction ^ 
as to convert a gift into a loan, and reach the inconsistent, un^ 
natural, and improbable conclusion that none of a testator's 
chidren to whom he gives slaves are to exercise the right of own- 
ership, except the one who may happen to live the longest, unlesi 
some particular purpose is to be efiected by the restriction. 

Mr. Lanier relied mainly upon the case of FhrtesQue v. Sattet^ 
tkwaite, I Ire. 669. The point considered theie was the remotei^ 
Bess of the limitation ; as it is cited for a difierent purpose we 
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have examined the original papen. It appears there wajs a par* 
licular purpose, viz., to exclude Pcdly Satterthwaite, to whom a 
•mall l^acy is given, and the testator then adds — ** It is my wish 
that she have neither part nor lot in my property besides/' and 
<^ in case either of the said children die without heir lawfully be- 
gotten, it is my widi that the property belong equally to the chil* 
dren then living whether Jamesy Nancy or iSSa%/' 

Cbsp V. Hogg^ 2 Dev. Eq. 121, discusses this question and 
flupports our conclusion. There the particular purpose was to 
exclude Lucy Drew. 

It must be declared to be the opinion of this Court, that upon 
the division, the slaves allotted io Elizabeth vested absolutely. 

Pbr Curiahi Decree accordingly. 



CASES IN EQUITY 
ARGUED AND DETERMINED 



SUPREME COURT OF NORTH CAROLINA, 

AT MORGANTON. 



AUGUST TXlRM, 1868; 



HIRAM CARLAND ft WIFE agmnst JAMES W. JONES AND RUBSEL J0NS8 
AND OTHERS, HEIRS AT LAW OF THOMAS JONES— AND JAMES W. 
JONES againit HIRAM CARLAND. 

A. owned two thtret oat of elereii in n tnet of land, and B. elaiiiwd to own tko nat. 
They entered into a written contract to diTide the land to held by them in oomaMn; 
the partition was made, and poasepsion was held by A. for several years without its 
being perfected by a deed. B. th^ filed a bill for a sale of the whole tract, a^lepng 
that a share in it belonged to certain infants. A. then filed a bill against B, for a sp*- 
eifio peribrmaaoe of the contract for partition, which B. resisted, upon the ground that 
he had failed to procore all the titles he had expected to at the time of the first contract. 

Hdd, That to do justice to A., the Court would, in the case of the petition fer a aale* 
order the commissioners to make a partition between A. and B. and the infimis, w 
serving a farther consideration of the rights of the infants antil the coming in of the 

Causes removed irom the Court of Elquity for Henderaon 
county^ at Spring Term^ 1848. 

In 1831 Thomas Jones died intestate^ seised and possessed of 
a tract of land in the pleadings mentioned^ and leaving eleven' 
children^ to wit^ Martha^ wife of Hiram Carland> and the de* 
f^mdants in the case first above stated. 

Carland and wife, in 1847, filed their biU for a sale of the said 
land for the purpose of a partition^ and in addidon to the heirs at 
16 
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law of said Thomas^ James W. Jones claiming to have purchas- 
ed the undivided shares of two of (he heirs, is also made a party 
defendant. Garland alleges that he purchased the shares of eight 
of the said heirs at law^ for which deeds were duly executed by 
them respectively, except of the share of Henry Lance and wife, 
and in regard to this share, he says that Russel Jones having pur- 
chased the same of the said Henrj^ and taken his bond for title, 
afterwards sold it to him and gave his bond for title ; but that be* 
fore any deed was executed Mr6. Lance died, leaving children, 
minors. The plaintiffs then state that the defendant, James W. 
Jones, '^ has taken possession of a portion of said land, which he 
claims to be equal to two-elevenths thereof, but which isin fact 
greatly more than two-elevenths " — that he has held and culti- 
vated the same for several years — " and with a view to delay any 
other proceeding or bill in this Court for a sale or partition of the 
land, the said defendant, James W. Jones, about two years ago, 
filed his petition in this Court against your orator alone, praying 
a sale or partition," and the plaintiff states that he was willing 
that a decree for a sale should be made, a^ soon as the proper parr 
ties were before the Court, but the defendant James W. Jones 
would not consent thereto, and the plaintiffs then state they be- 
lieve that the purpose of said James W. is to continue his petition 
in Couit as long as possible, that he may remain in possession and 
wear out the land as much as possible. The bill prays a decree 
for a sale of the land, and Carland claims thereof eight of the 
shares by purchase, and one in right of the feme plaintiff Martha. 
The defendant James W. Jones, in his answer, slates that sev- 
eral years before the bringing of this bill, be purchased two shares 
in said land, to wit, those of William and James, and exhibits 
his titles thereto with his answers. After this purchase, he avera 
that he and the plaintiff Carland who claimed to own the other 
nine-elevenths agreed upon a partition, and ran a conditional line 
by which their parts were respectively allotted to them, and he 
went into possession of his portion — Carland agreeing in an in- 
strument of writing then, executed between them to make title to 
the said James W. Jones for his said shares and interest, and so 
to divide and make partition ; and after a survey was made and 
said division line run, the said Carland surrendered the possse^* 
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sion to the defendant, who has since remained in possession and 
made valuable improvements on the premises. And this defend- 
ant further avers that he has, at various times, offered to exchange 
deeds with Carladd, who has refused, alleging that it was not ne- 
cessary, as he Jones held a bond for title ; and that thus each of 
them having been in- possession of their said allotted portions for 
eight years, the said Garland had nevef complained until the said 
James W. Jones '^ was compelled to file his billto require the said 
Garland to consummate the contract relinquishing to him his said 
share according to their said agreement." And this defendant 
Jones denies that in the filing or continuing in Gourt his said bill, 
his purpose was to occasion delay, but it was to settle and estab- 
lish his riglUa under his said contract with Garland. The [dain- 
tiffis replied to the answer of Jones^ and the parties proceeded to 
take proofs. / 

Pending the said bill brought by Garland and wife, and after it 
was transmitted to the Supreme Gourt, James W. Jones filed his 
bill against the said Hiram Garland for a specific performance of 
the contract between them, referred to in the pleadings of the first 
suit, and in this bill he sets forth as matter of complaint the vari- 
ous maUers averred in his answer to the other bill, alleging the 
agreement to divide and portion the lands in the proportions sta- 
ted — ^the going into possession by the parties — and his remaining 
so in possession, in ignorance of the fact that mutual deeds should 
be executed between him and defendant in order to perfect their 
titles, until the defendant and wife filed their bill for a sale of the 
land — that after the lines were run and possession was taken by 
them, they were of opinion that was sufficient to secure their ti- 
tles, and accordingly directed a mutual friend who held the agree- 
ment to tear off their names — ^which was done — ^that he has of- 
fered to execute proper conveyances to the defendant, and has 
applied to him to perform his part of the contract — which he has 
.refused ; and that a sale of the property as prayed for by defend- 
ant in his said bill will greatly injure hun^ inasmuch as he haa 
made on his portion improvements of great value, to wit, over 
one thousand dollars. 

Garland answers and admits the execution of the said agree* 
ment, but relies on the fact of its cancellation, and insists that ibm 
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parties stand as if the same never bad been executed. He avera 
that at the time of the execution of said contract, he stated to the 
plaintiff that three of the said undivided shares belonged to in- 
fmtBy and that the obtaining of their titles was uncertain , though 
be admits he has since procured the titles of all except the heirs 
of Lance, and be has no hope or prospect 'of obtaming theirs : 
and he insists that said heirs are necessary parties to this bill. 
And further answering, the defendant insists that the plaintiff, hav- 
ing voluntarily dismissed and abandoned his bill heretofore filed 
for a partition, and a specific execution of said contract is pre- 
cluded thereby from again harrassing him from time to time with 
new suits for ^t he same cause, and he pleads the same in bar of 
the jdaintiff 's equity in the premises. He then states that it is not 
true that the plaintiff has made improvements to tlie value al- 
leged — ^that he has received profits from the land of great value— -> 
and that he has himself expended more for improvements in pro- ' 
portion to their respective interests in the premises than the plain- 
tiff. 

This cause was set for hearing upon the bill and answer, and 
transmitted to the Supreme Court for hearing. 

/. Barter y for Jones. 

Bynum and N. Wk Wooclfiny for Garland and wife. 

Pearson, J. These two cases were heard at the same time, 
as they relate to the same tract of land. We are satisfied from 
the evidence that Jones and Garland executed a wntten agree- 
ment to make partition of the land — Jones to have two parts out 
of eleven, and Garland nine parts; that a dividing line was ac- 
cordingly run, and that the parties have held possession of their 
respective parts in severalty ever since. At the time of the parti- 
tion the parties did not execute deeds, and Jones now calls on 
Garland for a specific performance of the agreement to make par- 
tition, and the execution of the necessary tide deeds. To this 
Garland repUes that he is not able to perform his part of the con- 
tract, for that he owns only seven parts out of eleven, of the 
land ; that his wife owns one part, and the other part belongs to 
the heirs at law of Mrs. Lance, who died before he was able to 
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procure the title^ although her husband had given bond to make 
title. The excuse offered by Cariand for not performing his part 
of the contract comes with a very ill grace, after the parties have 
acted upon the contract — and been in possession under it for so 
many years, and made expensive improvements. In Love v. 
Campy 6 Ire. Eq 209, it was held by this Court that if one 
entered into a contract to convey land, fraudulently representing 
himself to be the owner, and received the purchase money, he 
could only relieve himself from a decree for a specific performance 
by an averment and proof that he had made all reasonable exer- 
tions to procure the title, and was unable to do so. 

Whether the principle of that case is applicable to the present 
case, we will not now decide, because it is suggested that by a 
decree for partitioa in the case of Cariand and wife against Jones 
and others, the oommissionera may in their discretion, and with 
a due regard to the rights of all of the parties concerned, allot to 
Jones the two parts of which he is now in possession, or allot 
them to Cariand so as to enable him to com|dy with his contract 
and put an end to the controversy with Jones. The report of th.e 
Clerk and Master as to whether the interest of the parties requires 
a sale of the land for partition is not at all satisfactory, and we 
feel at liberty, therefore, to act upon the suggestion, and order a 
partition of the land to be made by Commissioners, so as to give 
Jones two parts, Cariand iif his own right seven parts, Cariand 
and wife one part, and the heirs of Lance the other part. 

The case of Jones v. Cariand, will be retained for further di- 
rections. The commissioners will be directed to accompany their 
report with a full statement of facts, so as to enable the Court to 
decide whether any prejudice will be sustained by the heirs of 
Lance by the order for actual partition. 

Per Curiam. Decree accordingly. 
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JAMES AND AMOS McNEELY againtt THOMAS STEELE. 

Where an injunction bad been obtained against a trustee, forbidding bim to fell slares 
which were part of the trust fund, upon the ground that the purposes of the trust had 
been fulfilled ; and upon the coming in of the answer the matter was left doubtfiil 
whether that allegation was true ; the injunction was continued to the hearing. 

(The cases of Pumell r. Danid, 8 Ire. Eq. 9; and Lloyd r. Heath, ante, 41 cited and 
approved.) 

This was an appeal from an interlocutory order, made by his 
Honor, Judge Ellis, at Iredell, on the last Spring Circuit, dis- 
solving the plaintiff's injunction, which had theretofore been 
granted in the cause. The following is the case presented by the 
bill and answer : 

In the Fall of 1845, the plaintiff, Amos, being about to re- 
move to the State of Tennessee, and being indebted to sundry 
pereons, applied to his brother, the plaintiff James, to become his 
surety for the payment of all of his said debts, amounting to seve- 
ral hundred dollars ; and the said James accordingly did bind 
himself therefor, as surety for said Amos. James was, however, 
at this time indebted to his brother, Amos, on two bonds, one for 
$269, due in 1843, and another for $130.68, due in 1844 ; and 
the biU alleges that these two bonds, together with several other 
bonds and evidences of debt due by\)ther persons to the plaintiff, 
Amos, ^^ were placed in the hands of the defendant, Steele, as an 
agent and trustee of the ^aid Amos and James, upon the express 
understanding and agreement, that whenever your orator, James, 
paid your orator, Amos, the amount of the said two notes, then 
the said Thomas Steele should surrender and deliver up to the 
said James his said two notes ;" and the bill alleges, tlmt all the 
said notes, so due Amos, as well also '^ a carriage worth $300, 
and a cupboard worth $15, were placed in the dcfendant,'s hands 
as a security or indemnity for the said James, in his undertaking 
as surety for his brother, Amos," — the defendant having no in- 
terest therein, but receiving them as f agent and trustee for the 
plaintiffs, and at the same time receiving a tract of land from said 
Amos, to be sold for the same purposes. After the removal of 
Amos to the west, the plaintiff, James, states that ^^ for the pur- 
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pose of satisfying the defendant and some of his own creditors^ he 
did, on the 16tli February, 1846^ execute a deed of trust to the 
said Thomas, for two negro slaves, Zilla and Sam, for the pur- 
pose of securing the pfiyment of the said two notes due your ora- 
tor, Amos, from your orator, James, and likewise 'for the purpose 
of securing various other debts, mentioned in said deed of trust, 
which your orator, James, then owed " (enumerating them); but 
the plaintiff, James, expressly charges that, though the said two 
notes, due and payable by him to the plaintiff, Amos, *^ are men- 
tioned and described in the said deed of trust, as debts due to the 
trustee, Steele, yet in fact and truth they were payable and due 
to your orator, Amos, and that the defendant, Steele, had no 
interest therein, save as agent and trustee, as above set forth^" 
to wit, that as soon as ^^ your orator, James^paid the amount of 
said notes to the said creditors of Amos; in discharge of their said 
debts, then the defendant, as agent and trustee, was to surrender 
and deliver up the said two notes to your orator, James." 

The plaintiff, James, then alleges that in pursuance of the said 
agreement, with his brother and the defendant, he proceeded to 
pay off the debts due by Amos, to a larger amount than the said 
two notes due by him to Amos ; and that he hath since, by the 
consent and approbation of Amos, called on the defendant to de- 
liver up to him the said two notes, and ahat he hatli also, as 
agent of the said Amos, ccdled on the defendant for an account 
and settlement of aU the debts and other property entrusted to 
him as agent, as aforesaid ; byt though (in 1848 or 1849) he de- 
livered up to him, the plaintiff James, the note for $269, yet he 
refuses to surrender the other note, for $130.68, and that he so 
refuses, notwithstanding the plaintiff, Amos, has given to the 
plaintiff, James, his receipt in full against the said note ; and 
that he likewise refuses to come to a settlement of his accounts 
with the plaintiffs. And the bill further charges, that the defen- 
dant has advertised for sale, the slaves Ziila and Sam, conveyed 
by said deed of trtist, and threatens to sell the same, although, 
as the plaintiff, James, chaiges, he has paid off and satisfied all 
the debts therein named, and has the same in his possession, ex- 
cept the said notes from him to his brother, Amos, which are also 
satisfied in the manner above set forth ; and that he owe^ the de- 
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fendant DothiDg whatever. The prayer is for an injanc^Hm 
Ugainst the defendant's selling said slaves, for a reconveyance of 
the property conveyed in trust by James, for a surrender of the 
note to the plaintiff, Amos, of $131.68, and for an account. 

The defendant in his answer admits that the plaintiff, Amos, 
shortly before his removal to the west, placed in his hands the 
said two bonds of James, together with other claims due to the 
said Amos, and also a carriage and cupboard ; but he denies that 
this property or any part of it was left with him, as trustee or 
agent, for the purpose of indemnifying the ]daintiff, Jame8,'a8 in 
die bill allied, or that it was placed in his hands on any trust 
whatever. On*th6 contrary, the defendant avers, that "he 
bought the carriage and cupboard from the plaintiff, Amos, and 
accounted fully axid fairly for their value, and that the bonds of 
James were transferred to him unconditionally,yas his absolute 
property, to cover money advanced to, and debts assumed for, 
the plaintiff, Amos." And the defendant avers, that he and the 
plaintiffs being near neighbors and on terms of grelit intimacy and 
friendship, ^nd at the time Amos was about leaving the State, 
the defendant havipg command of a considerable amount of ready 
money, the {Jaintiff, Amos, came to him, and told him that he 
was obliged to pay certain debts before he could get away, and 
urged the defendant to take the said two notes of James, and also 

one on his brother, Silas, for kbout ^ , that he, the defendant^ 

was able to wait with them, and he did not wish them pressed ; 
that to befriend the said Amos, he took the said notes, and in 
consideration therefor assumed certain debts due by him, amount* 
ing to less than the amount of James's and Silas's notes, the bal- 
ance due whereon he paid to said Amos in money. And the de- 
fendant says that James and Silas were fully cognizant of the fact 
and nature of this transfer — that the same was for a full consid- 
mBtion, nor was there, until the last twelve or eighteen months, 
any pretence that they were held by the defendant as agent or in 
trust. So far from this, as the defendant avers, the bond on said 
Silas was transferred to one Reed, and has been paid off by him 
long since ; that the bond of $2&9 due by the ]daintiff James was 
also paid off by him to the defendant Some three or four years 
«nce, without objection or complaint, or any pretence that he was 
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entitled to have it surrendered for debts paid by him for Araos as 
charged ; and that previously to his payment of said note, th« 
plaintiff James had executed to the defendant two deeds of trust — 
that mentioned in the bill of complaint, and another of date 8lh 
December, 1846, in both of which the plaintiff <^ James solemnly 
recognizes his indebtedness to this defendant by reason of the 
bonds transferred by plaintiff Amos, and makes provision for the 
payment of the same." The defendant admits that plaintitf 
Amos left with him a tract of land, to rent for, him, but avers that 
afterwards, and before the removal of said Amos to the west, he 
contracted to sell a portion of the same to one Jameson and wife^ 
agreeing to take in part payment some land in Tennessee belong- 
ing to Mrs. Jameson ; but owing to some delay in procuring the 
deed of the parties, the said Amos made a deed for the land to 
the defendant, with instructions to convey to Jameson liis part, 
and the residue to the mother of said Amos ; but that the bargain 
and sale between said Amos and Jaraesdn was consummated be- 
fore the removal of the former, and that defendant, in his jh^- 
sence and by his sanction conveyed said land to Jameson, and 
that the said Amos received the purchase money paid ; and as to 
the other part of said land, the same was afterwards sold by the 
defendant, according to the directions of Amos, and the money 
received therefor paid over to James. And the defendant denies 
having received any rents on account of said land. 

The defendant admits that he has advertised for sale the slaves 
Zilla and Sam, and insists that he should have proceeded to sell 
the same, but for the injunction herein granted — averring that th« 
plaintiff James was about removing out of the State with his pro- 
perty, and that he is entitled to have a sale thereof to satisfy th^ 
balance of the debts secured in the said trust and remaining un* 
paid, to wit, the said note of James for $130.68, and interest 
thereon, and a balance of a tiote due one Thomas, to wit, $24. 
As to the rest of the debts secured by said trust, the defendant 
admits they have been settled and paid ; and as to the receipt 
given by the plaintiff Amos to James against the note of the lat- 
ter for $130.68, he avers that the same was by collusion between 
them to defeat tlie collection of the same at law. And further 
answering, as to the several claims left with the defendant by the 
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plaintiff Amoe as due hini; the same were against insolvent per-/ 
flons^ and nothing was received thereon with the exception of 
$55.49, one-half whereof was paid to the plaintiff James in De- 
ceniber, 1852, on a full settlement with him of said claims, and 
tlie other half was retained by the defendant, under an express 
agreement witii Amos, who regarded the said claims as insolvent, 
to take that share for his trouble. 

. Boj/den, for fhe plaintiffs. 
Craige^ for the defendant. 

Nash, C. J. The bill is filed for an account of a tru3t fund 
and reconveyance, and to restrain the defendant from seUing a 
couple of slaves, a portion o^ the trust property. The account 
and reconveyance are claimed upon the ground that the debts for 
the payment of which the trust was created have been discharged 
by the plaintiffs, and the. injunction, upon the ground of irrepar- 
able mischief to the plaintiff, if the slaves are sold by the defend- 
ant. Upon the coming in of the answer the injunction was dis- 
solved by the presiding Judge, and the only question presented to 
us is as lo the correctness of this interlocutory order. The whole 
equity of this case is covered by that of Purnell v. Daniel y 8 Ire. 
Eq. 9. The principle which is to guide us here is so plainly 
stated there, that we cannot do better than to recite it : — <^ This, 
(says my brother Pearson, in delivering the opinion of the Court,) 
is not the case of an ordinary or common injunction, in aid of, 
and secondary to, another equity ; but it is tiie point of the cause* 
It is to prevent irreparable injury, as is alleged, and to dissolve 
the injunction decides the case ; for to dissolve it allows the act to 
be done." Again, in the case of JJoyd v. Heathy ante^ 41, the 
Court say, '^ where the plaintiff fails to elicit from the defendant 
a discovery which admits the allegations of the bill, the bill is al- 
lowed to be read as an affidavit on the part of the plaintiff, and if 
upon^ the whole case the matter is left in doubt, the iqjunction 
will be continued to the hearing, to allow the plaintiff a chance 
to support his allegations by proof, before a thing the consequence 
of which is irreparable is allowed to be done." In both those 
cases the injunctions were special, restraining acts of a special na- 
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tore, and in disposing of them a different rule exists in Courts of 
Equity from that of dealing with a common injunction to restrain 
proceedings at law. 

In this case the injunction is of the former kind ; and to dis- 
solve it is to permit the act to be done which is to produce to the 
plaintiff an iiTcparable mischief. The bill charges ihdt the plain- 
tiff, Amos McNeely, being considerably indebted, and about to 
remove out of the State, and desirous to secure to his creditors 
tlie payment of their debts for which the other plaintiff was sure- 
ty, placed in the hands of the defendant, Steele, several notes 
and bonds, and some household furniture, and that James by two 
deeds of trust, conveyed to the said Steele a tract of land and 
two slaves to secure the payment of the debts enumerated in them, 
with an express stipulation that if the debts so due were paid by 
the plaintiff by a time specified, the property w^as all to be recon- 
veyed. The bill theto alleges that all the debts so secured have 
been discharged by the plaintiff. Among the notes placed in the 
hands of the defendant were two given by James McNeely to the 
other plaintiff Amos for money due him, one for $209, and the 
other for $130.68. In the bill \i is alleged that those notes 
constituted a part of the trust fund, and that the first has been 
paid, but that the other remains still in the possession of the de- 
fendant, and thdt he threatens to sell tlie slaves mentioned in the 
deed to satisfy it. In the answer, the payment of the debt^ enu- 
merated in the deed of trust is admitted, except as to a note for 
thirty dollars, and the one on James McNeely ; but it denies that 
the last mentioned note constituted any of the trust fund, and 
avers that the same was transferred to the defendant in absolute 
property by Amos McNeely, and was among the debts intended 
to be secured ; and that to discharge it, he had advertised the 
slaves so conveyed. The pleadings then do not present the case 
of a common and ordinary injunction '^ in aid of and secondary to 
another equity, '' but it is in itself the point in the case, and to 
dissolve the injunction, decides it. The real dispute is, in whom 
is die title and interest in the note for $130.68— a matter which 
18 left in doubt and must be further inquired into : in w^hich case 
the injunction must be continued to the hearing. 
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Id the interlocutory order dissolving the injunction there is error, 
and the injunction must be continued to the hearing. This opin- 
ion will be certified. 

Per Curiam. Interlocutory order reversed. 



IN THE MATTER OF RICHARD CHAMPION AND OTHERS, ex jNirfe. 

A testator by the first item of his will, made ia August, 1847, gave to bis wife " all my 
real estate, consisting of several town lots in Shelby, viz. A. &c.;" by the second be 
gave her *' all my personal estate of whatever nature," and " my interest in a tract of 
land lying &e., whereon John McGoinnis now lives ;" be then adds, *< I do give all 
the aforesaid bequests to my wife her heirs and assigns forever,*' and afterwards ap- 
pointed her executrix. In February, 1848, he added a codicil giving a negro woman 
with berchild« lately purchased, to his wife. In 1851, he contracted to purchase land 
of the Clerk and Master for $1,875, but died before paying the money, and before be 
had taken a title :— 

Hdd, That under the Act of 1844, ch. 83, the wife was entitled to the testator's rights 
in this land. 

Where there is an enumeration with reference to classes, an unenumerated class will not ' 
be included in general words preceding the enumeration ; otherwise of an unenumerated 
particular, in an attempted enumeration of the particulars of a class. 

(The oases of Clark v. Hyman, 1 Dev. 352 ; Froier v. Alexander, 2 Der. Eq. 348, 
cited, distinguished and approved.) 

•Under a petition filed in the Court of Equity for Cleaveland 
by the heirs at law of one George Champion for a s&le and parti- 
tion of his real estate, Richard Champion, one of the heirs, be- 
came the purchaser of two tracts of land at the price of $1,875, 
for which sum he gave his bonds to the Clerk and Master ; but 
he died before the same were paid. At Pall Terra, 1852, there 
was a reference to the Master to inquire and report, among other 
things, '^as to who were the heirs of Richard Champion, and 
whether he devised the said lands (so by hi^ purchased) to any 
person and to whom, and from whom must the bonds of said 
Richard Champion be collected. At Spring Term, 1853, the 
Master filed his report, by which it appears that the said Richard 
Champion died in February, 1852, leaving a last will and testa- 
ment duly executed to pass real and personal estate, and dated in 
August, 1847, in which he devised and bequeathed as follows : — 
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^^ I give and devise to my beloved wife Helen Maria Champion. 
'' all my real estate^ consisting of several town lots in Shelby, 
"viz: Nos. 11 & 12 in the Northwest square of the town of 
'' Shelby known "^ Sec; also no. 24, in the same square, known 
" as the Irby lot, " and also lots nos. 11, 12 & 21, in the south- 
" east square of the town of Shelby, and also my interest in lot 
<' no. 18 in the same square, known as the Ripley lot, and my in- 
" terest in lot no. 14, in the south-west square known " &c. 

" Item 2. I give and devise to my wife all my personal es- 
<' tate of whatever nature ; and I will and devise to my vnfe my 
" interest in a tract of land known as the Nathan Hamrick tract, 
*' on which William Hamrick now lives — this tract is only one- 
<< half mine — the other half belonging to George Champion, my 
*< father. And I also will that my wife have my interest in a tract 
"of land lying on the waters of Sandy Run, it being the tract 
^' whereon John McGuinnis now lives, should McGuiunis not pay 
<^ the amount of money I hold his notes for ; but ijf he does, my 
" wife must make him a deed for the land. 

^' And I, the said Richard Champion, do give all the aforesaid 
" bequests to my wife her heirs and assigns forever. 

" And lastly, I do ordain and appoint my beloved wife my ex- 
'< ecutrix to execute this my last will and testament.*' 

To which will, in February, 1848, the testator added a codicil 
as follows : — " Having since the writing of this will purchased a 
" negrfbgirl named Malinda, and child named Julia, which are 
" not included in the body of this will, and as such is the fact, it 
" is my will and desire that my wife Helen M. Champion enjoy 
'^them solely as her right and property ; and it is my desire that 
" this codicil, tc^ether with the will, be fully carried out.*' 

By which foregoing devise, the Master reported his decision to 
be, that on the payment by said Helen M. Champion of the said 
bonds made by the devisor, her husband, to the Master, she was 
entitled to a conveyance of the said two tracts of land, although 
the sarne were acquired by the devisor after the date of his said 
will. The heirs at law of said Richard Champion filed an ex^ 
ception to the report in this particular, and the same coming on to 
be heard before Ellis, Judge, at Spring Term, 1863^ of said 
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Court, and bis Honor being of opinion tbat tbe said will of 
Ricbard Champion did not devise to Helen, bis wife, any other' 
real estate than that therein described, and that she^^as not there- 
fore entitled to the lands acquired by the devisor subsequently to 
the date of his said will, sustained the exception, and accordingly 
decreed that the Master execute a conveyance to the heirs at law 
of Richard Champion, and proceed to collect the said bonds from 
the executrix, the same being a charge on his personal estate : 
from which order and decree, Mrs. Champion appealed to tb« 
Supreme Court. 

Lander and Btisbee, for the widow and R. Champion. 
Gruioiij for the heirs at law. 

Pearson, J. Tbe first section of the Act of 1844, changes a 
well settled tule of law, and allows lands, and all interest in real 
estate to pass by a devise although acquired subsequently to the 
execution thereof. The second section changes another well setr 
ded rule, and provides that no conveyances, after the execution of 
a devise shall prevent whatever interest tbe devisor may have, at 
the time of his death, from passing. The third section changes 
another, and provides that devises shall be construed to speak and 
take effect as if executed, not at the time of execution^ but as if 
executed immediately upon the death of the devisor, unless a 
contrary intention shall appear by the will. The fourth section 
provides that a lapsed or void devise shall be included in the re- 
siduary clause \ and the fifth section provides tliat a devise of real 
estate shall include any real estate which the devisor has power to 
dispose of. 

It is evident from the whole of this statute, that its object was 
to give to devises the most ample operation, and to change certain 
rules of construction which had been adopted by the Courts, but 
were considered by the Legislature as too technical and stringent, 
and calculated to defeat rather than carry out the intention of de- 
visors. 

The testator, by the first item in his will, gives to his wife '* all 
my real estate, consisting of lots," viz. &c. &c.; by the second 
item, be gives to his wife <^all my personal estate of whatever 
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nature^ and he then gives her his interest in a tract of land on 
which one Hamrick lives, and in another tract on which one 
McGuinnis lives, and he adds — " I do give all the aforesaid be- 
quests to my wife, her heirs and assigns forever." " and lastly, I 
ordain my beloved wife to execute this my last will." The will 
was executed in August, 1847. In February, 1848, the testator 
adds a codicil, in which he gives a nc^ro woman and child, that 
he had purchased after the execution of his will, to his wife," and 
directs the will and codicil to be fully carried out. In the fall of " 
1851, he contracted to purchase at the sale of the Clerk and Mas- 
ier.two tracts of land at the price of $1,875, for which he gave 
his notes, and died in February, 1852, before he had paid tha 
purchase money or taken title for the land. 

It is evident from the whole will that the testator intended to 
give his wife every thing he owned on the face of the earth. He 
makes her his universal legatee and devisee, and« the suggestion 
that $1,875 is. to be taken from the personal estate in order to pay 
for this land, and that the land which she is made to pay for is 
then to go to the brothers and sisters of the husband, as real e»- 
tote undisposed of, is so inconsistent with this general intention 
manifest upon the face of the will, that no one can hear it with- 
out saying there must be some mistake about it. 

As the law was understood before the Act of 1844, such would 
be the result ; and the question is, does that Act furnish a reme- 
dy so as to prevent Hhe intention of the testator from being de- 
feated? 

The first section allows all after acquired real estate to pass^ 
and includes under the term, real estate, all contingent, execu- 
tory or future interests, so that there is no doubt the interest un- 
der the contract, by which he became the purchaser of the land, 
did pass ; for the words used are broad enough to show that he 
intended to give his wife all of the real estate, unless the devise 
is restricted by the enumeration of the particular lots, pieces and 
parcels of land. 

The third section provides, that the will shall speak and take 
effect as if executed immediately before the death of the testv 
tor, unless a contrary intention appears. Here no intention to 
the contrary appears, and the effect of this section is, to make a 
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will read ajs if the testator, at the moment of his death, had said, 
<< 1 give to my wife all the real estate which I now own, conaisU 
ing of lots in the town of Shelby, viz., lot, d^c, &c.;" and after 
enumerating a great many lots and pieces of land, concludes 
without enumerating the two tracts of land which he had purchas- 
ed ailer the execution of the will and codicil ; and the omission 
is fully accounted for and explained by the act of the law itself, 
which declares that the will shall speak as of the time of the 
death of the testator, and not as of the time of its execution. It 
was impossible for these two tracts of land to have been included 
in the enumeration at the time the will was executed. It th^ire- 
fore, by force of this section of the Act of 1844, is sufficient for 
these two tracts of land to be included in the words used imme* 
diately at the time of his death, '^ all my estate." Hence there 
is a mistake in the enumeration of the particulacs of a class ejus- 
dem generis ; and no more forcible instance of the wisdom of this 
rule, that such a mistake shall not be allowed to defeat a legeucj 
or devise, could possibly be suggested. 

dark V. Hymany 1 Dev. 382, and Frciser v. Alexander, 2 
Dev. Eq. 348, were cited in the argument as opposed to our con- 
clusion. The distinction between those cases and the present 
one is this : there the enumeration was in reference to das- 
sea — ^here the enumeration is in reference to the pctrticulars 
of a class. If one gives " all of his property, consisting of botli 
personal 'and perishable," that will not include his land : so if 
one gives all his property, consisting of lands, stock of any kind, 
household and kitchen furniture, wagon and farming tools" — 
that will not include his negroes, especially if he makes another 
disposition of them in the same will. , Otherwise, if one gives all 
of his land consisting of the following tracts, d^c, and all of his 
n^oes, consisting of Peter, Amy, &c., and all of his stock of 
horses, consisting of, ifcc, all of his cattle, consisting of, &c. Al- 
though he should omit in the enumeration a tract of land, a 
negro, a horse, or a cow, all would pass under the general words^ 
which include the whole of each class ; and the reason of the di- 
versity is this : One may well be supposed to omit by mistake a. 
particular hidividual of a class, and therefore, the omission shall 
not hurt, if he uses terms broad enough to include the whol4 
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clasB ; but he can hardly be suppoeed to omit by mistake aa en* 
tire class, as all of his land^ or all of his negroes, if |ie intended 
them to pass under the general word "property *' or '^ estate.'* 
In our- case, however, the cause of the omission of the two tracts 
of land is, as we have before seen, fully accounted for by the law 
itself J and consequently, under the rule of law, the mistake shall 
not hurt. 

The^nterlocutory order of the Court below must be reversed ; 
and it must be declared to be the opinion of this Court, that He- 
len M. Champion is entitled to the two tracts bf land, mentioned 
in the pleadings, under the will of her husband. 

Per - Curiam. Order below reversed, and decree 

accordingly. 



JAMES MAXWELL agmmi ROBERT B. WALLACE AND OTHERS. 

Wliere oae, by way of trantferring hit title to a tnet of land, asaigiMd the deed uader 
wbieh lie olaimed to the purchaaer:— HeU, That the eontraet waa within the ex- 
eefrtion of the Stat, of 1819, and therefore ooold not be reaeinded by parol. 

One who purehaaes an abtolute ettate from a tniatee» with notice of the tniat» ia affeeted 
by the tame equity which affected the tnutee. 

Cause removed from the Court of Equity for Mecklenburg, 
at Spring Term, 1861. 

The defendant, Robert B. Wallace, in 1834, purchased the 
tract of land in controversy, from one Alexander Wallace, and 
took his deed therefor. In 1837, Robert bargained and sold the 
land to the defendant, Frederick, who paid the purchase money, 
$76., and took, an assigument from Robert, of Alexander Wal- 
lace's deed to him. Frederick sold the land to the plaintiff, and 
executed his deed for the same ; and afterwards, Robert sold to 
the defendant, Mathew Wallace, and executed a deed to him. 

The plaintiff alleges, that after his purchase from Frederick, it 
was agreed between them and Robert B. Wallace, that the latter 
should make him a deed in fee simple for the land, as soon as 
17 
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the purchase money was paid to Frederick ; that he paid the said 
purchase money, and thereupon applied to the said Robert for a 
deed^ and that Frederick also applied to him for a good and valid 
conveyance — which he refused to give ; and the plaintifT then 
chaiges; that the defendants^ Robert and Mathew, his brother^ in 
pursuance of the declared purpose of the former, to defraud Fred- 
erick and himself in the premises, and with full knowledge of tlie 
equity of the plaintiff and Frederick, had the said deed e:fecuted 
by Robert to Mathew, the consideration whereof, the plaintiff 
chaiiges, was merely nominal. The prayer is for a conveyance 
of the premises by the defendants, Robert and Mathew Wallace. 
The defendants, Robert and Mathew, in their answer, aver 
that the contract between said Robert and Frederick, by which 
the latter took an assignment of Alexander Wallace's deed, had 
been rescinded by the parties thereto, before the deed from said 
Frederick to the plaintiff, or the deed from Robert to Mathew 
was executed. For, they state, when Frederick (who, they say, 
did not enter on the premises) was informed that the assignment 
to him of Alexander Wallace's deed was insufficient to pass the 
title, it was agreed between him and the defendant, Robert, that 
the said contract should be rescinded, and that he requested 
Robert to sell the land, stating that all he wanted was the $75. 
which be had paid for tlie land ; and the defendant, Robert, 
states that in pursuance of this understanding and agreement, he 
offered to sell the land, and offered it to the plaintiff, who at first 
agreed to give him $1 44 for it, but that the plaintiff, having 
learned from him the fact of his having assigned the deed of Al- 
exander Wallace to Frederick, . afterwards purchased of Fred- 
erick, and said at the time he did so, being warned that he was 
buying no title, that he would risk it, and that afterwards, he fur- 
ther stated to defendant, Robert, that he would buy of the man 
who sold the cheapest. And the defendants aver that the plain- 
tiff and Frederick had full notice of the recision of said contract 
between defendant, Robert, and said Frederick -, that the latter 
fully assented thereto, and directed the land to be sold — and they 
insist that he thereby abandoned his equity, if any he hadj under 
said assignment. Further answering, they aver that a full and 
fair price for the land, to wit, the sum of $96 was paid Ky 
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Mathew, who at the time thought^ as did the defendant^ Robert^ 
that he was purchasing a good title. 

The plaintiff replied to the answer^ and many depositions were 
thereupon tasen by the parties ; after which the cause was set for 
hearing and transmitted to this Court. 

Hutchifisoh and Avery y for the plaintiff. 
CraigCy for the defendant. 

Nash, C. J. The parties in their bill and answer agree, that 
the defendant, Frederick, had purchased the tract of land in 
question, from the defendant, Robert B. Wallace, and paid up 
the purchase money, and that the latter, by way of conveying 
the title to Frederick, assigned over to him the deed made to him 
Wallace, by Alexander Wallace, under which he claimed, and 
each party at the time believing such a transfer of the deed wag 
a suflBcient conveyance. They further agree that after such sale 
to Frederick, R. B. Wallace conveyed the land to his brother, 
Mathew Wallace, one of the defendants. The bill charges, that 
the plaintiff purchased the land from Frederick, who conveyed it 
to him by deed duly executed. This is not denied. It further 
charges that if Mathew is a purchaser of the land from his bro- 
ther, he purchased with full notice of the equity of both Fred- 
erick and the plaintiff. The answers are, that after the sale by 
R. B. Wallace, to the defendant, Frederick, and' before the sale 
of the former to the defendant, Mathew Wallace, the contract 
between the two former was rescinded, and that Frederick di- 
rected R. B. Wallace to sell the land and pay him back hie 
money. The defendant, Mathew, denies that at the time h6 
made his purchase, he knew of the equitable title of the defendant, 
Frederick, or of the plaintiff, but states, '^ the fact is that he, 
Mathew Wallace, was informed that tlie contract was rescinded^ 
as he now alleges the fact to be, and was then informed that the 
comptainant said he would risk the title,^ though he knew at the 
time he purchased from Frederick that the contract had been re- 
scinded. Both the defendants rely upon the alleged rescinding 
of the original contract, and both by their answers admit, for they 
do not allege the contrary, that the contract of recision was by 
parol. 
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^The Act of 1819 makes void <^ all contracts to sell or convey 
lands, tenements or hereditaments^ or any interest in or concern- 
ing them, unless such contract or some memorandum or note 
thereof shall be put in writing,*' &c. By his purchase from R. 
B. Wallace, and by the assignment by the latter of the deed from 
Alexander Wallace, Frederick acquired such an interest in the 
land as brought it within the exceptions of the Act, and it could 
not be conveyed by him so as to transfer a tide either at law or in 
equity to another, unless by some writing. If, therefore, the re- 
scinding did take place, as alleged by the defendants, it did not ^ 
alter the relation existing between the parties by the sale. The 
equitable title of Frederick still remained in him, and he transfer- 
red it by a regular deed to the plaintiff. The answer of Mathew 
Wallace sufficiendy shows, that at the time he made his contract, 
he not only knew of the sale to Frederick, but of the purchase 
from him by the plaintiff. His allegation, that at that time the 
contract between his brother and Frederick had been rescinded, 
cannot alter the relation in which he stood to the transaction. 
He knew that it was by parol, and was bound to know that un- 
der the law, it was void. He was, therefore, a purchaser with 
full knowledge of the equity of the plaintiff. The plaintiff is en- 
titled to the relief he asks. 

Per Curiam. Decree accordingly. 



WIUJAM J. PLCMMER againtt THE ADMINISTRATORS OF 
HENRY C. OWENS. 

Ia a bill for a spedfie peribrmaDoe of a ooatract for the porchase of land, tlie plaiatiff m* 
lied npoD tbc following memoranf urn frooa tlie booka of the defeDdanta' intestate ;— 
" 1841, W. P. to H. C. 0., Dr. To 4 loads of Rock, one lot, at one year's credit, 
$125 :**~-Hdd, That the memorandom was toorague and uncertain to take the ooa- 
traet out of the Statute of 1819. 

Cause removed from the Court of Equity for Mecklenbui^g^ at 
June (special) Term^ 1852. The pleadings and facts are stated 
in the opinion delivered by this Court. 
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Bcyderiy for the plaintiff. 
Wilson^ for the defendants. 

Nash, 0. J. The bill is filed for the specific performance of 
a contract for the sale and purchase of a tract of land or lot in 
the town of Charlotte. The lot is described as being lot number 
369; in square number 61, in the map or plat of said town. No 
writings were drawn between the parties at the time the agree- 
ment was made, and the defendants, the administrators of H. C, 
Owens, deceased, with whom it is alleged by the plaintiff that 
the contract was made, in their answer, deny all personal knowl- 
edge of the contract, but state that if any was made, it was by 
parol, and they claim the benefit of the Act of 1819. In his bill^ 
the plaintiff admits that the contract was not reduced to writing, 
but insists that Henry C. Owens had made a memorandum of 
the same in some one of his books of accounts signed by him, or 
in letters, and the defendants are called on to produce any such 
memorandum or letters or other papers they have found among 
his papers. In compliance with this demand, the defendants pro- 
duce the copy of an account extracted from the books of H. C. 
Owens, headed " 1841, William Plummer to H. O. Owens, Dr. 
To 4 loads of Rock, one lot, at one year's credit, $125." The 
account then goes on to charge for putting up a house, and for 
various building articles. It is admitted that the name of H. C. 
Owens at the head of the account is in the handwriting of the 
intestate. The plaintiff took possession of the lot No. 369, and 
lived on it a year or more when he left it and removed. 

It is well settled in this State, that part performance of a parol 
contract, by taking possession and paying the purchase money 
and making improvements on land will not take the case out of 
the Statute of 1819, {AUen v. C?rj^, 2 Dev. Si Bat. Eq. 9 ;) 
but that there must be some memorandum in writing signed by 
the party to be charged, to have that effect. The account produc- 
ed by the defendants wpuld have answered the purpose, if it had 
been more specific ; but it is too vague and uncertain to guide 
the Court in saying that the lot mentioned in it is the same as 
the one ihentioned in the bill, concerning which the contract was 
made \ nor is there any thing in the other items of the account 
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to assist US. AH the materials furnished might, for aught disclos- 
ed to US; have been put on some other lot, as veil as the house 
mentioned. The only purpose for which this memorandum was 
called for by the plaintiff was to enable him to get rid of the Act 
of 1819 ; and to have that effect, it must speak for itself. We 
cannot declare that the intestate H. C. Owens did make any 
writing or memorandum concerning the sale of the lot mentioned 
in complainant's bill, and therefore the plaintiff is not entitled to 
a specific performance ; but he is entitled to an account for his 
improvements on the lot. The Act of 1819 is intended to avoid 
frauds and perjuries, is beneficial in its object, and ought to re- 
ceive such a construction as will give it eflScacy. There must 
be a reference to the master to take an account of the value of 
the plaintiff's improvements. 

Per Curiam. Decreed accordingly. 



K. p. WILUS ogaiMt JAMES AND THOMAS J. FORNEY. 

A. bound himself to B. to buy certain lands, and to let B. have one-third thereof, pro- 
Tided the latter paid one- third of the price in three years. Afterwards A. made a 
eontract with the owner of those lands, and took his bond to make title to them. Sub- 
tequently they rescihded the contract; whereupon, after the expiration of three yean 
from the date of the contract between A. and B., C. purchased the lands in question 
without notice that B. put op any claim to them : — 

Mdd. 1. That B. had no equity, upon the pretence of a daim upon A. as aumer of theso 
lands, under the contract above stated, to pursue them into the hands of C. 

1. The maxim, " In equity time is not of the essence of a contract," does not aiiply to 
boi^giains like the abore. 

8. The obligation of A. to B. was merely personal, and did not attach to the land; tha 
relief of the latter therefore sounds in damages. 

Cause removed from the Court of Equity of Rutherford coun- 
ty, at Spring Term, 1853. 

The bill charges, that William and John C. Johnson were the 
ov^ers of a valuable tract of land, and that plaintiff procured a 
lease thereon for "mining purposes," wherein it was stipulated 
that he should have the privil^e of continuing his operations up- 
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OD said lands in search of gold for twdve months after the sale 
tliereof by the proprietors, in case a sale of the same should be 
effected before the expiration of plaintiff's term therein ; and that 
afterwards, to wit : — on the 5th November^ 1844, the defendants 
Thomas J. Forney and James H. Forney contracted in writing, 
that they would purchase the lands of the said William and John 
C. Johnson, and that plaintiff should be entitled to the one un- 
divided tliird part thereof, upon his paying one-third of the costs 
of the purchases, provided tliat plaintiff complied with his part of 
the contract within three years from the date thereof. The bill 
further charges that the defendants, shortly thereafter, purchased, 
the lands in question, and held them jointly for some time, but 
that subsequently the defendant James purchased the interest of 
the defendant Thomas in said lands, and became the sole owner 
thereof. That within three years front the date of said contract 
the plaintiff offered, through his agent W. F. McKesson, to pay 
to the defendant, James H. Forney, the one>third part of the 
purchase money for said iafids, and demanded a conveyance of 
the one undivided third part thereof ; but that the defendant James 
refused to accept the money, and denied the right of plaintiff to 
claim an interest in said lands. The bill fuilher alleges that the 
name of the defendant James was affixed to the contract by the 
defendant Thomas as agent of said James, and that defendant 
Thomas was fully authorised and empowered to execute said con- 
tract on behalf of the defendant James, and to sign his name 
thereto. The prayer of the bill is, that defendant James H. For- 
ney convey to plaintiff the one undivided third part of the lands 
in controversy. 

The defendants answer severally. The defendant Thomas ad- 
mits the execution of the contract by him on his own behalf, and 
likewise admits that he affixed the name of the defendant James 
to said contract, but denies that he had any authority for doing so,' 
or that he was empowered by the defendant James to execute 
said contract on his behalf. He further states that the lands in 
question originally constituted one tract, but that the said William 
and John C. Johnson made partition thereof by parol^and estab- 
lished a conditional line between them, and thereafter claimed 
and occupied their respective parts of said lands^ according to th# 
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tamis of said parol division. He further states^ that shortly after 
the 6th November^ 1844, he purchased the << William Jobtisoa 
paft " of said liuid at the sum of $2^600, and executed his indi« 
vidual notes therefor, and said William Johnson executed to him, 

' (the defendfU3t Thomas alcme,) a bond for tide ; that be pur- 
chased said lands with a view to mining purposes only, and -find* 
ing, after operating thereon in search of gold, that said lands were 
not valuable as a mine, he concluded to rescind his contract with 
Wyiiam Johnson for the purchase thereof, and thereupon surren- 
dered to said WiUiam Johnson his bond for title, and said John> 
son gave up his (defendant's) notes given for the purchase mcmey, 
which were then cancelled. 

The defendant James H'. Forney denies the execution of the 
contract by him as alleged in the bill, and avers that the defend- 
ant Thomas had no authority whatever to sign his name to said 
contract, or, to contract for him with plaintiff or any one else in 
any matter relating to the purchase of said lands. He ftnther de- 
nies that he had any interest in the original purchase made by the 
defendant Thomas of the ^^ William Johnson pait " of said land, 
or that he acquired any interest in William Johnson's part of said 
lend until after the original contract on the part of the defendant 
Thomas for th'e purchase thereof had been rescinded. He fur- 
ther states, that after the purchase by the defendant Thomas of the 
*^ William Johnson part " of said land, he (the defendant James) 
purchased for his own exclusive use and benefit the ^< John, C 
Johnson part" of said land, and gave his individual notes to se- 
cure the payment of the purchase money, upon the said John C 
Johnson's executing to him a bond /or title, and that neither plain- 
tiff nor defendant Thomas were interested in said purchase. He 
admits, that after he purchased the <^ John C Johnson part," but 
before he acquired any interest in the <^ William Johnson part" 
of said lands, the plaintiff claimed an interest therein under the 
contract allied in the bill, and offered to pay, through his agent 

' McKesson, the one-third of the purchase money, afid that he re- 
fused to accept the money, averring at the time that the obligation 
referred to had no binding force or validity against him. He fur- 
ther states, that after the contract between th^ defendant Thomas 
aaod the said William Johnson had been rescinded^ and the pa- 
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pefB relating thereto had been cancelled, he purchafied in his own 
rigbty and for himself, the said <^ William Johnson part " of said 
lands from said Johnson, and now holds the same under a deed 
of conveyance duly executed. 

lif. W. I^oot^fty for the jJaintiff. 

Avery and Bffnum, for the defendant. 
m 

Pearson, J. The plaintiff has failed to prove his allegation 
thai the defendant Thomas was authorised by the other defend-^ 
ant James to execute in his own name th6 contract which the bill 
seeks to enforce. Consequently, in regard to the land called the 
'^John Johnson part," which was purchased originally by the 
defendant James, and with which the other defendant never had 
any connection or concern, the plaintiff's equity is not established. 

In regard to the land called <^ the William Johnson part," al- 
though the defendant James entered into no direa obligalion, it re> 
mains to be seen whether he has not made hinu^lf indirecdy liftr 
ble to the plaintiff's equity. 

The defendant Thomas had bound himself to purchase the 
Johnson land, and to let the j^aintiff have one-third part thereof, 
provided he paid one-third part of the price in three years — ^in the 
words of the deed — <' but this is to be closed within the term of 
three yeats, or said Willis forfeits his interests." Afterwards, the 
. defendant Thomas makes a contract with William Johnson for 
bis part of the land at the price of $2,600, and takes William 
Johnson's bond to make him a tide upon the payment of the pur* 
chase money . In a year or two afterwards this contract is resciilded 
by the parties, because, as the defendant Thomas Forney says, he 
found, after fair trial, the land was not worth working as a gold 
nUne^ he had no wish to rent it as a farm, and he was not able 
to pay for it. After the contract was resdnded, and the notes of 
the defendant Thomas for the purchase money and the bond of 
William Johnson for tide had been cancelled, and itfter the expp- 
raiian of three years from the date of the obligation of the de- 
fendant Thomas to the plaintiff, the defendant James Forney 
bought the << William Johnson part of the land " from the said 
William, at a full price, but with notice that the plaindff : 



260 IN THE SUPREME COURT. 

WillMv. Forney. 

upon his equity growing out of an old ^' raining lease " that he 
held on the land, and the obligation of the defendant Thomas, 
under which he was entitled to the benefit of one-third of (he 
purchase. 

The plaintiff insists by force of this obligation, if the defend- 
ant Thomas had completed his purchase, he would have held 
one-third of the land in trust for him. ' He then infers, that as 
soon as the defendant Thomas made the contract, an iquity arose 
in his favor which attached to the land, put it out of the power of 
the defendants Thomas and William Johnson to rescind the con- 
tract without his consent, and gave him an equity to follow the 
land in the hands' of William Johnson or of any person to whom 
he might have conveyed. With notice of the plaintiff's claim, in 
reply to the objection that the defendant James did not purchase 
the land until after the plaintiff's right as agfainst the defendant 
Thomas had been lost by the expiration of three years, (the time 
agreed on,) the plaintiff relies on the maxim, ^< in equity, time is 
not of the essence of contract." 

In equity, one who makes a contract with the owner of land 
for the purchase thereof, is considered the owner of the equitable 
estate, and the vendor holds the legal estate only to secure the 
payment of the purchase money, subject to which he is a mere 
trustee for his vendee. The case made by the plaintiff does not 
come within the operation of this principle of equity ; for the 
, plaintiff made no contract with the owner of the land — ^there was . 
no privity between them. The plaintiff incurred no sort of lia- 
bility to William Johnson, and consequently had no ground to 
in^st that Johnson became a trustee for him, and acted against 
conscience in rescinding the contract which he had made with the 
defendant Thomas, when he found he could not pay the pur- 
chase money. 

Whether the plaintiff has cause of complaint against tlie de- 
fendant Thomas for rescinding the contract will be inquired of 
below, but it would be a curious result of. the application (or 
rather misapplication) of the principles of equity, if William 
Johnson, by reason of a contract made with Thomas Forney, in 
which the plaintiff was not known and by which he incurred no 
liabiUty yAi^d placed himself in the predicament of not being able 
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(o rescind the contract and take back his land, and either keep it 
it himself or sell it to some one else, clear of incumbrance. 

We are also of opinion that the case made by the plaintiff does 
not come within the application of the principle that ^^ in equity, 
time is not of the essence of a contract," the aid of which he is 
compelled to invoke in order to make out his supposed equity 
against the defendant James, who did not purchase the ^^ William 
Johnson part" until after the expiration of three years from the 
date of the obligation entered into by the defendant Thomas. If 
a creditor has his debt secured by a parol bond or by a mortgage, 
or if a vendor retains the legal title to secure the purchase money, 
it is considered in equity that time is immaterial, and the parties 
are supposed to be willing to let the debt stand upon the security 
unless judgment is taken on the bond, the mortgage is foreclosed 
or a specific performance is required. But the principle does^ot 
apply to a case where A., being about to purchase land, agrees to 
let B. have one-third of it, provided he will aid in raising the 
funds to pay the purchase money. In such a case, if the time in 
which the aid is to be rendered be expressly agreed on, and the 
party neglects to advance his portion of the purchase money, and 
thereby puts the burthen of raising all the funds upon the other, 
he cannot, in conscience, insist upon a right to stand off until the 
struggle is over, and at any time w/ien he sees proper y come for- 
ward and claim a share. Time is, in such cases, of the essence 
of the contract, and assistance in raising the purchase money is 
presumed to have been a principal inducement for allowing a par- 
ticipation in the bargain. 

The testimony of Mr. McKesson in reference to his offer to pay 
the defendant James the amount due from the plaintiff has no 
bearing, for it was made before the defendant James had pur- 
chased the " William Johnson part," and in regard to the *Oohn 
Johnson part ' ' we have seen the plaintiff.has established no equity. 

In regard to the defendant Thomas, his obligation to the plain* 
tiff was merely personal, and did not attach to the land, because, 
by rescinding the contract vrith William Johnson, he neverac- 
quired a fund which the plaintiff can^ follow in this Court : his 
relief, therefore, sounds in damages, and if be has a right to re- 
cover damages because the defendant Thomas rescinded the con- 
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tract with William Johnson^ without the consent of the plaintiff, 
the remedy is by an action at law. There is no ingredient of 
equity involved in it. 

The bill must be dismissed ^ but without costs as to the defend- 
ant Thomas Forney. 

Per Curiam^ Bill dismissed accordingly. 



NANCY BAXTER agaiMi WILLIAM COSTIN AND VHFE. 

lo all traimetions between penons standing in the reUtioo of trustee and cMltn que 
trugt, from which the former derivet a benefit. Courts of Equity, to sustain them, re- 
quire that they should be performed by the latter, with a fair, serious and well inform* 
ed ooosideration. 

Uterrfifre, where an administrator, who was prosecuting a suit in the name of his intes- 
tate, preT8ile4 upon one of the next of kin, an aged lady liring in his own family, rai- 
der the pretence that she was running great risk by the suit, to release to him all ber 
right in the intestate's estate :—Hdd, That he should not be pennitted to avail him«^ 
self of it. 

William S. M. Baxter, a minor, died intestate^ leaving as 
his only next of kin, the plaintifT, his mother, and the feme de- 
fendant, Sarah C, his sister, intermarried with the other defend* 
ant, William Costin, who administered on his estate. 

The plaintiff alleges, that the defendant hath refused to come 
to an account with her for her distributive share of her said son's 
estate, on the ground, as he pretends, that he has her assignment 
and release, duly executed to him, for all her share and interest 
in the estate of said intestate ; but which assignment and release^ 
though the plaintiff admits she executed it, she alleges was pro- 
cured from her under circumstances of fraud and imposition. 
For, she states in her bill, that at the time she executed said 
instrument, and for some time previous thereto, she was residing 
with the defendant, William ; that at the time of her executing 
said paper, he told her that unless she would sign the same, he 
would be likely to lose a suit which^ as administrator, and also iti 
right of his wife^ he was then prosecuting against the estate of 
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William Baxter, Sen., in which suit he expected to recover seve- 
ral thousand dollars, and be subjected to much costs ; and that 
having full confidence in defendant's representations, and under 
the impression that it was necessary to his success in said suit, 
she did execute said assignment and release, but, as she insists, 
without any intention or expectation that it would be set up 
against her claim to a distributive share of the estate of her son, 
the defendant's intestate, or that it would be appUed any otherwise 
than to enable him to prosecute his said suit. She further alleg- 
es, that at the time she executed said paper, she was entirely ig- 
norant of the condition of said estate, and had been induced by 
the representations of the defendant, and a misapprehension of 
the facts and ignorance of her rights, to suppose it was worth but 
very little ; and hence she was the more easily led to sign the 
said release and assignment, the consideration of which, to wit, 
five dollars, she says, was not paid, nor any part thereof. The 
prayer is for a cancellation of the said assignment and release, 
and for an account. 

The defendant in his answer admits that no consideration was 
paid to the plaintiff for the said assignment.' But he states that 
she had full knowledge of all the facts and circumstances connected 
with the estate* of. his intestate, of the monies received and the 
probabilities of further recoveries, and of the contents and the le- 
gal force and efiect of her said assignment and release, which she 
executed freely and voluntarily. That the plaintiff, for many 
years afier the execution of said paper, and before the filing of the 
bill, lived with the defendants free of change, and not until she 
went to reside at Rutherfordton, did she ever make complaint of 
the defendant, or call upon him for a settlement as in the bill al- 
lied. That she had repeatedly and oAentimes declared her 
purpose to give the defendant and his wife her share of the estate 
of the said intestate, (with the exception of a watch, which she 
desired to keep in remembrance of him, and which was delivered 
to her ;) that she was. not in need thereof 3 that she is a woman 
of good sense, and was well advised of the circumstances under 
which the defendant was prosecuting the suit aforesaid — ^frequent- 
ly warned him that it might ruin him — and that her said assign- 
inent and release was but in accordance with her avowed purpose 
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over and over again and explicitly expressed. And the defend- 
ants expressly deny any fraudulent representations or conceal- 
ment or suppression of facts from the plaintiff in the premises, 
and expressly plead the said release, in bar of the plaintiff's 
equity and her right to an account. 

The plaintiff took replication to the answer, and the parties 
proceeded to take testimony ; after which the case was set for 
hearing, and by consent, transmitted to the Supreme Court. 

O. W. BcurteTy for the plaintiff. 
Qaithery for the defendants. ' 

Nash, C. J. The principle of preventive justice is ac- 
knowledged in our Courts of Equity, upon the doctrine that it is 
better to prevent wrong than to trust to remedying the evil after it 
is done. Upon this principle rests, in a great measure, the juris* 
diction of Chancery, in legal or constructive fraud. Mr. Story, 
in the 1st vol. of his Equity Jurisprudence, sec. 258, defines con* 
structive fraud to mean such acts or contracts, as, although not origi 
nating in any actual evil design or contrivance to perpetrate a 
positive fraud or injury upon another, are yet by their tendency to 
deceive and mislead, or to violate public or private confidence^ 
deemed equally reprehensible with positive fraud, and are, there* 
fore, prohibited, as within the same reason and miscliief as if 
done fiwlo animo. Courts of Equity, therefore, do not confine 
their action to remedying the mischief occasioned by fraud, bul 
extend it to the prevention of it. To do this, they endeavor to 
suppress the temptations to do wrong, by taking from the parties 
all legal sanctions for their acts. They do not affect to act as 
custodes morum of the community, by enforcing the' rules of 
strict morality ; and to authorize their interference, some relation 
of trust or confidence must exist between the parties, '< which 
compels the one to make a full discovery to the other, or to ab- 
stain from all selfish purposes.'' The cases coming under the 
operation of this principle are by writers divided into three class- 
es : 1, where the contract is against public policy ; 2, where it 
arises from some judiciary relation j and 3, where it is a fraud 
upon the rights of third persons. The case we are considering 
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belongs to the second class, under which is, among others, the 
relation of guardian and ward, principal and agent, trustee and 
cestui que trust. In all cases arising under either, the power of 
the Court arises from the confidence imposed by the relation ex- 
isting between the parties ; and it acts, not upon the idea or proof 
that there has been actual fraud or imposition, but upon the prin- 
ciple that where confidence is imposed, it must be faithfully acted 
on and preserved from any suspicion of overreaching, and be al- 
ways restrained to good faith, and the personal good of the party 
reposing the confidence. It is, therefore, in every contract aris- 
ing out of such judiciary rel&tion necessary for the guardian, 
agent or trustee claiming its benefits, to prove its *' perfect fair- 
ness." So stringent indeed is the rule, that Lord Eldon, in 
Hatch V. Hatch, 9 Ves. 296, observes — <* It is almost impossible 
that a transaction entered into, in the course of the connection of 
guardian and ward, trustee and cestui que trust purporting to be 
a bounty for the execution of an antecedent duty, can stand." 
Equity, however, does noi forbid a bounty in such cases, but it 
will not sanction it, unless entirely satisfied that it is spontaneous, 
and not the impulse of a mind misled by undue kindness, or 
forced by oppression. Such transactions are, therefore, watched 
with a jealousy which will defeat most of them when made whilst 
the connection exists, and the accounts are unsettled. In Boyd 
V. Hawkins, 2 Dev. Eq. 195, where these principles are strong- 
ly and clearly expressed, as one of the grounds upon which the 
Court acted, it is stated as a principle, that when at the time of 
the transaction the cestui que trust was ignorant of the value of 
the property conveyed, the transaction was void. See also Allen 
V. Bryan, 7 Ire. Eq. 276. The plaintiflT and the defendant 
Costin stood in the relation to each other of trustee and cestui que 
trust. The defendant was the administrator of W. S. Baxter, 
and his wife and the plaintiflT were the next of kin to the deceas- 
ed. An action had been brought to recover a large debt due the 
estate, and while in this situation, the transfer alleged by the de- 
fendant took place. It was proved by the subscribing ^vitness to 
the transfer, that the evening before its execution Costin told him 
that he had a suit with William Baxter, and in order to gain it, 
be wanted his mother-in-law to assign her interest in that estate ; 
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bi;t that nothing was said about it at the time he witnessed the 
paper. ' 

The plaintiff, living in the defendant's family^ was old, in 
very moderate circumstances, and dreaded getting into a lawsuit, 
being unwilling to run any risk of pajring costs. She had great 
confidence in, and affection for, the defendant Costin, who had 
married her only daughter. The accounts of the estate were un- 
settled, and she did not know what would be her share, if a re- 
covery were effected against William Bsgcter. It is precisely one 
of those cases in which a donation from the cestui que trust to the 
trustee is viewed by a Court of Equity With great suspicion — ^re- 
quiring from a defendant to show " its perfect fairness." Here 
there is an entire absence of such proof. The repeated declara- 
tions of the plaintiff as to her intention of giving her property to 
the defendants only shows the state of her feelings towards them ; 
but they cannot go the length of satisfying the Court that, poor 
as she was, she would have been willing to give them so large a 
sum as her distributive share actually amounted to, and to leave 
herself so destitute iu her old age. It is very likely that Costin 
himself did not know wh&t it would amount to when the accounts 
of W. S. Baxter were taken ; but he had a general knowledge 
on the subject, and there is no proof to show that he communi- 
cated what he did know to the plaintiff. Without, therefore, im- 
puting to Mr. Costin any fraudulent design at the time thetranfer 
was made, the Court cannot permit it to stand, because we are 
not satisfied that it was done by the plaintiff, in the language of 
Lord Eldon, '' with a fair, serious and well-informed considera^ 
tion " of its nature and effect. To sustain it under these circum- 
stances would be to open the door to much fraud and oppression 
in transactions of this kind. 

The plaintiff is entided to the relief she seeks, and a reference 
must be had to the Clerk to audit the accounts of the defendant^ 
Costin, as administrator of W. S. Baxter, his intestate. 

Per Curiami Decree accordinglyi 
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ISAAC LYERLY agairut CLAUDIUS B. WHEELER AND N. S. A. CHAFFIN. 

Where a bill alleged that the plaintiff, a creditor of A^t had iocoeeded in an action of ejeet- 
meot against him, and that there wa« a ooUusion between A. and B., (who claimed 
the land under deeds from A. Toid against creditors), by which the plaintiff was to h# 
kept out of possession of the land ; 

Hdd, I, That the general charge of combination, coUosiOn and fraud, can gire the^wui- 
tiff no ground to stand upon in a court of Equity. 

2, That the bill caAnot be sustained as a *bill of peace', because in such case the plaintiff 
must establish his rights by repeated actions at law. 

3, Nor as an 'injunction against destroc^ye trepasa', for that case requires a title in the 
plaintiff, admitted, or proved at law, together with a trespass by the defendant inflict* 
ing permanent injury ; and not a mere ouster or temporary trespass. 

4, If B.'s claim to the land was under a deed fraudulent against the plaintiff as a creditor 
of A, the remedy of the latter is by suit at law ; for^ although Courts of Equity will 
pass upon questions of fraud of that character, when presented collaterally in a suit al- 
ready constituted, they will not do so as a matter of distinct and independent jurisdie* 
tion, unconnected with any other equitable ingredient. 

.This was an a{q)eal from an interlocutory order of his Honor 
Judge Caldwell, dissolving the plaintiff's injunction, at Rowan 
Court of Equity, Spring Term, 1853. 

In March, 1843, the plaintiff filed a bill against the defendant 
Wheeler, and at June Term of the Supreme Court, 1848, he 
obtained a decree for a large sum ; upon which execution issued, 
and the house and lot.mentioned in the pleadings was sold, and 
purchased by the plaintiff, who commenced an action of eject- 
ment against Wheeler, took judgment, and sued out a writ of 
possession i whereupon Wheeler enjoined the execution of the 
writ of possession, on the ground that the plaintiff, after his re« 
covery in the ejectment, h^ leased the house and lot to him. 
The injunction was dissolved on the coming in of the answer, 
and the plaintiff again took out a writ of possession, which was 
not executed at the time this bill was filed. 

In April, 1843, the defendant Wheeler executed a deed of 
trust to one Locke for the house and lot and other property to se- 
cure certain debts therein named. In Qecember, 1846, Locke 
conveyed the house and lot and other property to the other dc* 
fendant ChafBn, whilst the injunction of Wheeler against the 
plaintiff was pending. ChafBn commenced an action of eject- 
ment against Wheeler and took judgment by default, and after the 
18 
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injuQcdoQ was dissolved, aad the plaintiff had taken out his writ 
of possession, Chaffin also took out a writ of possession on his 
judgment. Locke and Chaffin are brothers-in-law of Wheeler, 
and Wheeler has been in possession of the premises all the time. 

The plaintiff allies that the deed from Wheeler to Locke was 
fraudulent and void, and was intended to defeat him and th^ oth- 
er creditors of Wheeler ; that the deed from Locke to Chaffin 
was also fraudulent and void, and that there is a combination be- 
tween the defendants to keep Wheeler in possession, and to de- 
prive the [daintiff of the beuefit of his writ of poasesnou — ^fof 
which reason Chaffin took his judgment in ejectment, and held 
his writ of possession with a fraudulent understanding that as soon 
as the plaintiff was put in possession by the sheriff, Chaffin would 
have the plaintiff put out of possession by force of the writ of 
possession upon his judgment, and immediately restore Wheeler 
to the possession. The prayer is for an injunction <^ restraining 
<^ Chaffin and his confederates from interrupting the execution of 
<^your orator's writ of possession, or of depriving him of the 
<< same, by executing their false and fraudulent writ of possessicm 
<< in the name of N. S. A. Chaffin, and that your Honor will 
^^ decree that your orator will be quieted in his possession under 
"his writ, when obtained thereby;" then there is a prayer for 
process, and after many interrogations, the bill concludes with a 
prayer for ^^ all sucl^ other and further relief as tlie nature of his 
case may require." 

The defendants aver tiiat the deed from Wheeler to Locke was 
bona jidBy and with the intent to secure the payment of just 
debts — among others, the debt due as the price of the house and 
lot. They also aver that the deed from Locke to Chaffin was 
bonafidey and for a full price, in fact more than could have been 
obtained from any body else. . Chaffin admits that as Wbeder 
bad married his sister, he was willing for them to continue in the 
possession of the house and lot until he could meet with % good 
opportunity to make a re-sale ; and he avers that in the meantime 
he was very anxious to have the conflicting claims of the plaintiff 
and himself fairiy decided by an action at law, but the plaintiff 
declined doing so, and took a judgment against Wheeler, not on 
the 8trei^[th of title, but on the technical gronad of his being a 
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purchaser at Sheriff's sale ; whereupon he employed counsel to 
take judgment against Wheeler also in an action of ejectment, 
an^left it to the discretion of his attorney when to take out his 
writ of possession — which he believes he would have done before 
the plaintiff's bill was filed, but for his receiving notice-of the 
pliiintiff's' intention to apply for an injunction. He denies that 
there was any combination between him and Wheeler, and avers 
that he acted with a single purpose of protecting his rights under 
the deed from Locke. Wheeler avers that the jdaintiff, after his ^ 
recovery in ejectment, did rent the house and lot to him, and that 
he had good ground for his injunction against the plaintiff's writ 
of possession. He denies that there was any combination be- 
tween him and Chaffin, or that there was any undeistanding be- 
tween them by which Chaffin was to aid him in holding on to 
the poGBessi<»i ; and he says that as the maker of the deed to 
Locke, under which Chaffin claims, he could make no defence to 
the action of ejectment, if he had been disposed to do so, but he 
believes Chaffin has a good title, and that the title of the plaintiff 
is an unjust one. 

Oraige, for the plaintiff. 
. BoydeUy for the defendants. 

Fearson, J. We might content ourselves with affirming the or- 
der dissolving the injunction on the ground that the allegations of 
the bill are fully answered ; but that might tempt the plaintiff to 
proceed with his bill, in the hope of being able to disprove the an- 
sweis, and thus costs would be incurred unnecessarily ; for which 
reason we think it best to put our decision on the ground that, ac- 
cording to the plaintiff's own all^ations, he does not entitle him- 
self to the interference of a Court of Equity. 

A geneml charge of combination, collusion and fraud, no matter 
how often intimated, does not give a plaintiff any ground to stand 
on in a Court of Equity : He must bring his case within some dis- 
tinct principle or head of equity jurisdiction. Admit that there is a 
combination between ChadBBn and Wheeler, by which the latter is 
to be allowed to remain in possession as long as he can hold off 
the plaintiff, and the former is to be ready to interfere and torn the 



270 IN THE SUPREME COURT. 

Lyeriy v. Wheeler & Chtflb. 

plaintiff out as soon as he shall take possession under his writ, and 
put Wheeler back into the possession again ; and that Chaffin took 
the judgment in the action of ejectment, in order to have a wdt of 
possession ready for that purpose ; — and the question is, does the 
plaintiff's case fall under the head of any equity jurisdiction? The 
answer is, it does not, for two reasons — the plaintiff Aas not esUdh 
lished his title at lawy and no irreparable injtary is threatened. 

From the special prayer, that the plaintiff may be quieted in his 
possession, when he obtains it under his writ of possession, and thair 
the defendants may be enjoined from depriving him of such pos- 
s&ion by executing their false and fraudulent writ of possession, 
-the idea seems to have been that the plaintiff's case falls either un- 
der the head of a ^' bill of peace " or of <^ injunction against des- 
tructive trespass." 

In regard to the former, it is settled, ^' where the plaintiff has, 
after repeated and satisfactory trials^ established his right at law, 
equity will interfere to suppress future litigation of the right." 
<* However, Courts of Equity will not interfere in such cases, be- 
fore a trial at law, nor until the right has been satisfactorily estab- 
lished at law. — But if the right is satisfactorily established, it is 
not material what number of trials has taken place, whether tufo 
onlyy or more." Story's Equity, sec. 859. 

In regard to the latter it is settled, ^< an injunction will lie for pro- 
tection of a title admitted or proved at laWy whenever the act com- 
plained of is not a mere ouster or temporary trespass, but is attend- 
ed with permanent results, destroying or materially altering the 
estate ;" as, for example, if a man be pulling down his neighbor's 
house or the like. If it be a mere ouster or temporary trespass^ 
the recovery of the law by an action of ejectment or of damages 
by an action of trespass are suiBcient remedies, and an injunction 
will not lie." Adams' Equity, 210, waAnote thereto^ — ^Uhere 
must be something particular in the case, so as to bring the injunc- 
tion under the head of quieting the possession, or preventing irre- 
parable injury " for which Livingston v. lAvingstony 6 Johns, 
Oh.,R. 497, is cited. 

The plaintiffs' proper course, therefore, was to take posBession 
under his writ, and if Chaffin ousted him, the remedy was to bring 
an action of qectment against Chaffin, in which the title at law 
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codd be tried. Until the plaintiflf does try his title at law, no 
matter what he may allege as to combination and conspiracy to 
disturb his possession, and interfere with his enjoyment of the pro- 
perty, equity cannot interfere ; for until then he has not shown 
himself entitled to the possession or (he property, and consequent- 
ly he has nothing for a Court of Equity to protect. 

From the general prayer with which the bill concludes, it may 
be that the plaintiff supposed he had a light to relief in equity up- 
on the ground that the deed from Wheeler to Locke was fraudu- 
lent asito creditors, and the deed from Locke to Chaffin was also 
fraudulent as to creditors ; and so both deeds were void under the 
Statute of Elizabeth. If so, the plaintiff has a clear remedy at law. 
The real matter of contention between him and Chaffin is wheth- 
er the deeds, under which the latter claims, are fraudulent as to 
creditors, that depends upon the intent with which tliey were exe- 
cuted and is a matter peculiarly fit for the investigation of a jury. 
It is true, when a question of the kind is presented collaterally in 
a suit already constituted in a Court of Equity, that Court will 
either decide it or have it tried at law ; but the Court will not 
take a distinct and independent jurisdiction, unconnected with 
any other equitable ingredient, in order to try a mere question of 
fraud against creditors under the Statute of Elizabeth — ^because it 
is purely a legal question. 

It is proper to add that both dffendants fully deny the allega- 
tions of fraud in reference to these deeds, and aver that they were 
executed bona fide and challenge the plaintiff to a trial of that is- 
sue before a jury. 

Pbr Curiam. Interlocutory order dissolving the in- 

junction affirmed. 
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NANCY BROWN AND OTHERS agatml WILUAM CARSON'S EXECUTORS, 
AND DEVISEE. 

In qider toearreet adeed which if abtoiate on its fine, and to eonrert it into a aacoritjr 
for a debt, it must be alleged and proved that the cUose of redemption was omitted hy 
reason of ignorance, mistake, fraud or undue advantage ; and the inteutiou must be 
established, by proof not merely of declarations, but of faets, dtharu thtdetd, ineonsis- 
(Mt with the idea of an abiolmtc purchase. 

( The eases of Sotoatt r. BarrtU, ante, p, 60, and Kelly r Bryan 6 Ire. Eq. 283, cited and 
approved;) 

James Brown died iDtestate, and seised of a tract of land, 
leaving the ptaintiff Naocy his widow and the other plaintiflb bis 
heiiB at law. The personal estate of the said James being insuf- 
ficient to pay his debts^ his real estate^ descended to the plaintifTs, 
waS; in 1833, after regular proceedings had, sold to satisfy execu- 
tions in the hands of the sheriflf ; and the land in controversy was, 
at the sheriff's sale, bid off by the defendant's testator, William 
Carson, who took a deed therefor. 

The plaintiffs allege, that before the sale of said land, they 
had made an arrangement with one Berryhill to raise the necessary 
fimdsfor the purchase of the same, and that the said Berryhill and 
James, one of the heira of said intestate, attended the said sale — 
Berryhill canying with him some $250 in cash, wherewith to 
purchase the said land for and on behalf of the widow and chil- 
dren, the plaintiffs. But the plaintiffs allege, that before the sale 
of the land was made, Catson, the defendant's testator, (at whose 
instance the judgment was obtained under which the land was 
sold,) after understanding from them, the said Berryhill and James 
Brown, their intention to purchase, and the fact of BerryhiU's 
having the sum of $250 for that purpose, proposed to them that 
he, Berryhill, should not bid for the land, and that he, Carson, 
would buy the same, and would give the widow and children, 
the plaintiffs, the right to redeem the same when it suited their 
convenience : and this proposition having been assented to, Car- 
son bid off the land at the price of fifty dollars — ^the same being 
worth, as the plaintiffs allege, some six hundred or a thousand 
dollars. And the plaintiffs expressly charge that the said Carson, 
under said agreement and undeistanding bid off said laad^ and 
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that they were to redeem the same, and have a coaveyance of 
the title purchased by him, on their pajrment of the said sum of 
fifty dollars and interest. And they further state, that at the time 
of said sale and ever since, they have lived on the said tract of 
land and have cultivated the lai^er portion of i\^ cleared fields 
thereof ; but that said Carson, shortly after his said purchase, 
took possession of a part of the same, to wit, some thiity-five or 
forty acres ^ and they allege that out of the profits thereof he has 
been .fully reimbursed and paid the amount of his said bid and 
ipterest thereon, and, indeed, that on a fair account in this behalf, 
he is indebted to the plaintifis. 

The plaintifis further allege, that the said Canson, during bis 
life, always recognized thefr right to a re*conveyance of the said 
land, and that on several occasion when they proposed a settle* 
ment of the matter, and to take a d^d, he postponed them, but 
still admitting their right and bis said agreement — saying that they 
would not sufier any injury, as they were living on the land, and 
cultivating such parts as they needed ; and they allege that he 
recognized and admitted their equity in this behalf even to the 
hour of hh death. The prayer is to have defepdants, the ^:ecu- 
tors and devisee of said Carson, declared trustees for the plain* 
tiflfs — ^for a conveyance — and an account. 

The defendants answer, and admit the purchase by their testa* 
tor, but being ignorant of the material facts allied in the bill, 
hold the plaintifis to proof thereof. And they rely on the length 
of time which has elapsed since the alleged agreement was made, 
upon the statute of frauds, and statute presumption of the aban- 
donment of the right to redeem. 

The plaintifis replied to the answer, and the parties proceeded 
to take testimony ; after which, the cause was set for hearing, 
and by consent, Uansmitted to the Supreme Court for hearing. 

Bojfden, for the plaintififs. 

Hutchinion and Avery ^ for the defendants. 

Battle, J. The allegations of the plaintifis, that after their 
agent, Berryhill, had gone to the sale of the land in question, having 
the sum of two hundred and fifty dollars with which to purchase 
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the land for them, the defendants' testator William Carson pro- 
posed that Berryhill should not bid off the land, but permit him to 
bid it off, is not exactly supported by the testimony. Berryhill, 
in bis deposition, states that a short time before the sale he request- 
ed Carson to bid off the land for the benefit of the plaintiffs, and 
he promised to do so ; that he, witness, afterwards attended the sde, 
carrying with him the sum of two hundred and fifty dollars for 
the purpose of buying the land for the plaintiffs, should Carson 
not comply with his promise ; but ppon getting there and seeing 
Carson bidding, he remained silent. Another statement of the 
bill is not proved precisely as alleged, the plaintiffs aver that Car- 
son m his lifetime always recognized their right to redeem the 
land, while th6 testimony of the same witness, Berryhill, is that 
soon after the sale, the plaintiff Nancy asked him if he could let 
her have the money to redeem the land, and he promised to do 
so ; that in a short time thereafter she came to him again and told 
him that Carson had refused to let her redeem it, saying to her 
that she might perhaps get through it, and it would be safer in his 
hands than hers, but at the same time assuring her that her daugh- 
ters should never want a home. 

We do not decide the case upon these discrepancies between the 
allegations and the proofs, though we cannot give the plaintiffs the 
relief which they ask. The bill, in effect, seeks to correct a deed 
absolute on its face and to hold it as a. security for a debt. To do 
this it must be alleged, and of course proved, that the clause of 
redeinption was omitted by reason of ignorance, mistake, fraud or 
undue advantage ; and the intention must be established, not 
merely-by proof of declarations, but by proof of facts and circum- 
stances dehors the deedy inconsistent with the idea of an absolute 
purchase. Sowell v. Barrett, ante 50. Now, what facts or cir- 
cumstances, independent of Carson's declarations, are proved in 
this case to show that he purchased the land in question for the 
plaintiffs, instead of absolutely and unconditionally for himself? 
None are relied on except the inadequacy of the price paid, which 
of itself, is insufiicient, and the continued and uninterrupted pos- 
session by the plaintiff of the dwelling house and such parts of the 
land as they wished to cultivate, from the time of the sale until 
the death of Caison. The latter, indeed, would be a circum* 
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sTftnce of the greatest weighty were it not balanced by the foot that 
the plaintiff Nancy was entided to one third part of said land for 
life as her dower, and that bad Carson attempted to remove her 
and her children from it, she could have prevented it by filing her 
petition, and having her dower laid off to her. The circumstance 
of the plaintiffs' possession is also opposed by the admitted fact, 
that soon after his purchase Carson took possession of apart of the 
land and commenced clearing and cultivating it, and so.continu* 
ed to do, up to the time of his death. The possession of the plain- 
tiffs, was not then inconsistent witii that of Carson, and the poa- 
session of both parties was entirely consistent with the idea of an 
absolute purchase by Carson for himself. • 

Under these circumstances we feel constrained to deny to the 
plaintiffs the relief which they seek, lest by granting it, we should 
expose titles evidenced by solemn deeds to the <^ slippery memory 
of witnesses ". Kelly v; Bryan, 6 Ire. Eq. Rep. 283. The bill' 
must be dismissed with costs. 

Per Curiam. Bill dismissed accordingly. 



E. JENNINGS oflroMut J. AND A. J. HARDIN AND OTHERS. 

^ The intereit of a rendee of lands, where the contract rests in artielcs of oonrejanoe, is 
not the subject of sale under exeention, while the {mrchase money or any pait of h re- 
mains unpaid. 
(The case oiFrott t. Reynoldi, 4 Ire. Eq. 494, eited and approved.) 

Cause removed from the Court of Equity for Cleaveland 
county, at Spring Term,, 1853. The allegations of the bill are 
sufficiently set forth in the opinion delivered by this Court, and 
the Reporter deems it unnecessary to state the pleadings further, 
which ar#very voluminous — ^the defendants' answer denying any 
equity in the plaintiff, according to his own showing, upon which 
point the case turned in this Court. 

Lander, for the plaintiff. 

Cr. W. Baxter and Guton, for the defendants. 
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Nash, C. J. In Fh)si v. Reynolds, 4 Ire. Eq. 494, it was 
decided that the interest of a vendee of land where the contract 
rests in articles of conveyance is not the subject of sale under ex- 
ecution while the purchase money or any part of it remains un- 
paid ; and where a sale does take place of such interest, the pur- 
chaser gains no title, nor any right which can enable him to call 
for a conveyance to his own use. This decision was made in 
1847, and the bill in this case was filed in April, 1852. It al- 
lies that (he defendant, Carrell, was the owner of a lot in the 
town of Shelby, in Cleaveland county, which he agreed to sell 
to the defendants, A. J. Hardin and Joseph Hardin, at a price 
between eig)it and nine hundred dollars ; and to secure the pay- 
ment thereof, the Hardins executed to Carrell their joint bond, 
and Carrell executed and delivered to them his bond to make a 
good and sufficient title to the lot, when the purchase money was 
paid. The bill states that the Hardins paid to Carrell two hun- 
dred and ten doUara upon their bond, and that 'the plaintiff*, at 
May Term, 1849, of Cleaveland Superior Court, obtained a 
judgment against A. J. Hardin, and that the execution,-by bis 
direction, was levied on the interest of said Hardin in said lot, 
and at the sale he became the purchaser. The interests of the 
other defendants are shown by the bill, which prays an acconnt 
and conveyance of one half of the lot. 

At the time when the plaintiff's execution was levied, and the 
sale made, A. J. Hardin had no such interest in the lot as was 
subject to an execution, and the plaintiff, by his purchase, ac- 
quired no right to call for a conveyance of the legal title to him- 
self. The Hardins only held upon Can*ell a bond to make them 
a title when they paid up the purchase money : but a small part 
of it had been paid at the time of the sale. In the case of Rey- 
nolds, the Court say there has been no instance in which this in- 
terest was held saleable under the Act o( 1812, either as a trust 
or an equity of redemption ; nor any principle laid down from 
which it can be adduced. It is unnecessary to repeat here the 
reasons which governed their decision in that case, we entirely 
concur in them ; and unle^ we were disposed to overrule that de- 
cision, which we are not, it governs and controls this case. 

Per Curiam. Bill dismissed with costs. 
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E. B. RiCE against WILLIAM RICHARDS. AND J. COFFIN, EX'RS OF JOHN 
RICHARDS. 

A bond made to a partnership, upon the death of one partner surriTct to his eopartner ; 
therefore any payments thereon made by the obligor to the representatire of the de* 
eeased partner are made in his own wrong. 

The plainlifT; in 1848, executed his single bond to John and 
William Riahards, partners in trade, for the sum of $225. Short- 
ly thereafter John died, leaving a will and the defendant Coffin 
his executor. The plaintiff alleges that the defendant Coffin made 
application to him for the payment of said land (which was in the 
hands of William,) stating that one half of the amount was going 
to him as executor, that William was insolvent, and if he got hold 
of it, he would not account for the share of his testator ; and he 
cordingly paid the bond to Coffin — of which he states William 
had notice. William Richards as surviving partner subsequently 
brought suit on the bond and obtained judgment thereon against 
the plaintiif ; and the prayer of rbe bill is for an injunction against 
its collection. 

The defendant William answers that as to the payment made 
by the plaintiff to Coffin, as executor, he believes it was by a 
fraudulent combination between them to take advantage of him, 
as the said firm of himself and brother was largely indebted to him, 
which fact was well known to the plaintiff and Coffin. And he in- 
w sists on his right as sui-viving partner to the bond, and that the 
plaintiffs' payment to the executor of John was illegal and gra- 
tuitous. 

His honor Judge Caldwell at Rowan, on the last Spring Cir- 
cuit, dissolved the injunction theretofore granted in the cause, and 
from his order therein the plaintiff appealed to the Supreme Court. 

A. if. Caldwelly for the plaintiff. 
Craige, for the defendant Richards. 

Pearson, J. The entire legal ownership of the note survived 
to the defendant William Richards, and the personal representa- 
tive of the deceased obligee had no right to receive any part of it. 
l^he plaintiff, therefore, made the payment in his own wrong* 
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Whether thepereonal represeDtatire of the deceased obligee has 
a right in Equity to call upon the survivor for an account, it is nol 
necessary now to decide^ because the defendant fully meets and 
denies all supposed grounds of equity. The order dissolving the 
injunction is affirmed. 

Per Curiam. Interlocutory order affirmed. 



JOSHUA TAYLOR againti JESSE RICKMAN. 

Wliere marriage articles were nerer mentioned to the intended^husband until the parties 
were on the floor to be married, and having been executed, were kept in the postea- 
aion of the husband without being registered :— JETcM that one who purcbased from tb« 
wife the slaves conveyed in those articles, but kept his deed secret from the husband 
until after the wife's death, a period of more than fifteen years, had no equity against 
the husband to compel him to cany the articles into effect. 

Cause removed from the Court of Equity for Hendenon coun- 
ty, at Spring Term, 1863. 

The defendant had, some twenty years before the filing of the 
bill, intermarried with one Rhoda Gadd, who, previous to and at 
the time of their marriage, owned the two negro slaves and other 
personal property named in the pleadings ; and the parties, being 
pretly far advanced in life, had no prospect of any issue. The 
bill alleges that the said Rhoda, previous to her intermarriage with 
the defendant, proposed to him that a marriage contract should 
be drawn up, securing to her the separate use and control of her 
said property, and especially the right to dispose of the said slaves 
as she might think proper ; to which proposition the defendant 
readily assented, and requested a gentle/uan gr^sent to write the 
agreement ; which was accordingly written and signed by the 
parties, <^ giving to her the sole right after marriage, to dispose of 
her property, and among other things the slaves above described, 
in such manner as she thought proper^ and disclaiming any pow- 
er in his, Rickman's behalf, to dispose of the same :" that this 
contract was tlien* tak^n by the defendant for safe keeping, and 
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was to be proved and registered at bis instance either in Hender- 
son or Buncombe county, which ^ from some cause^ either through 
ignorance or to defraud the said Rhoda^ he refused to do ; and 
that he still refuses to produce the same. Mrs. Rickman died in 
1851 or 1853; and the plaintiff, who is her brother^ claims the said 
slaves by virtue of a deed of gift from her executed in 1836, and 
exhibited with the bill. The prayer is, that the defendant may 
be declared to hold said slaves as a trustee for the plaintiff, and 
enjoined from setting up tide thereto in himself^ and for general 
relief. 

The defendant answers and denies that he ever made any mar- 
riage contract with the said Rhoda Gadd whatever, or agreed in 
any manner to give her the exclusive use of the said property 5 
and he avers that, under the circumstances, there could have 
been no inducement on his part to any such contract. For he 
says that at the time of his marriage, he was owner of a planta- 
tion on Mills River worth about $2000^ that he owed nothings was 
of industrious habits — ^that Rhoda knew all this, and that as to 
her, she owned no other property of any value except the said two 
negroes, had no child, nor from her age and infirmities the pros- 
pect of any child, nor the prospect of being enabled by her own 
labor to provide any part of her support^ and that of the negroes. 
And the defendant further states^ that notwithstanding these facts, 
just at the instant he and Rhoda made their appearance on the floor 
to be married, and for the first lime he ever heard of such a thing, 
Mrs. Pranky Steele^ a sister of said Rhoda, remarked there was 
a marriage contract written by one M. M. Edney^ Esq. (the 
Magistrate, in readiness for the purpose of solemnizing the rites of 
marriage) ; at which remark <^ this defendant made some hesita- 
tion, and expressed his ignorance not only of that particular contract 
but of every thing of that nature, for he really now doubts if he ever 
heard of a marriage contract before from any quarter, and knowing 
nothing of its contents, he complained to said Rhoda that any such 
thing should be spoken of just at that instant for the first time,'* 
and that on intimating his intention to leave without consummating 
the engagement, Rhoda made many apologies for her conduct, in- 
sisting ^^ that she had the thing prepared merely to gratify her sis- 
ter, Mm. Steele; with whom she was then living/'yAnd that Es* 
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<|uire Edaey, who prepared it, bad told her she need not ha^e it 
registered, and that it would not, therefore amount to any thing ; 
and that ^* even if this defendant consented to sign it, she had no 
idea or intention of ever having it registered, but still this defen- 
dant has no recollection of seeing any paper writing purporting to 
be a. marriage contract, and states positively that he never learned 
the contents of any paper writing purporting to be a marriage con- 
tract, nor indeed does he remember seeing any paper writing at 
all on the occasion." He says he remembers that Rhoda did ask 
him to sign some paper which be anfl she would keep to them- 
selves, and that no one should take benefit under it, and he ad- 
mits such paper may have been handed to him for the purpose of 
determining whether he would put his mark to it or not, and that 
be may have destroyed such paper, yet he positively denies that he 
ever intended to execute and deliver the same as his contract on 
agreement by whith the said Rhoda was to have control, of any 
property whatever. <^ Not remembering however his ever having 
seen the paper writing spoken of by said Rhoda, he does not ad- 
mit that it ever existed, but says possibly it may have been that he 
did see such paper in her hand, and may have received it into his 
own hand for the purpose of considering the propositions therein 
spoken of, when he should find some one in whom he had confi- 
dence to explain them ; but he pomtively denies that he ever un- 
dertook to execute such agreement, to deliver it to any one, or 
•procure its registration. Further answering the defendant avers, 
that from the day of his said marriage, he heard nothing more of 
said contract — that he may have thought something of it a few 
times within a short period after that event, but for many yeam ihe 
aflair had passed out of his mind, and he has lived agreeably and 
contentedly for about twenty years with said Rhoda as his wife- 
supplied all her wants, — ^maintained her with all the comforts and 
conveniences of life — she in the meantime in consequence of her 
state of health and habits, being entirely dependent on him for 
her support, and unable to make any compensation or return ; 
and that being without children she greatly iridulged said negroes, 
who, being females and thus indulged, have been almost valuelev 
to him, and that under these circumstances the support of hissaid 
wife and negroes has formauy yean impoeed upon him aaaamml 
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tax at once burdensome and hard. The defendant expressly denies 
that he has possession of said alleged contract^ and says that he 
was present when a thorough search was made for the same among 
his papers by his counsel who examined every paper he had, and 
was unable to find it. Further answering, the defendant states 
that he is now nearly eighty-four years old, quite infirm both of 
body and mind ; that he is and always has been entirely illiterate, 
kind and confiding in his disposition, and indulgent to those de- 
pending on him ] and he avers that the alleged deed of gift, set 
up by the plaintiff, was a bare fraud upon his rights. For he 
says that ,the plaintiff and his wife were quite attentive to him 
<< until the year 1835, when, through the intervention of their rela- 
tvies and friends, they procured him to go with one in one direc- 
tion, while they decoyed his wife in another, under color of a visit 
to one of their relatives, Mr. Kinsey, and there persuaded her, 
with promises of secresy, to execute said deed, and let it be wit- 
nessed by a son and another relative of said Kinsey, and registered 
in Buncombe county, at a distance of twenty miles from this de- 
fendant," who, living as he did retired and in a very obscure sec- 
tion, would never hear of it ; and he atere that they succeeded 
in keeping it a secret from him until aAer the death of his wife, 
when, to his surprise, he for the first time heard of it ; and then 
he was enabled to account for the discontinuance of the visits and 
attentions of the plaintiff after the year 1835. 

The defendant, under the circumstances, relies also upcm his 
adverse possession of said slaves, under color of tide acquired by 
his said marriage ; and he further insists, that as no benefit is al- 
leged by the plaintiff to have been secured to him under the said 
marriage contract at the time of the pretended execution^ thereof, 
and he pot being in contemplation of the parties to be provided 
for, he is a mere volunteer, and therefore should not be heard in 
this Court ; and the defendant prays the benefit thereof as by 
special demurrer to the plaintiff's bill. 

Many depositions were read at the hearing, the substance and 
effect of which will be found in the opinion delivered by the Court. 

/. Baxter and Shipp^ for the plaintiff. 
u Bifwumy /• W. and N. W. Woodfin, for the ddimdant. 
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Pearson, J. To entitle the plaintiff to the aid of this Court 
in carrying into effect the marriage articles executed by the de- 
fendant and the sister of the plaintiff, it is necessary for him lo 
allege and prove that the instrument was executed by the defend-, 
ant dehberately and without surprise or imposition. The plain- 
tiff makes the allegation, but it is denied by the defendant, who 
avers that the execution of the instrument was obtained from him 
both by surprise and imposition, for that the subject was never men- 
tioned to him until the parties were on the floor to be married ; 
that he was surprised, confused, and was in the act of going off 
without being married, whereupon, being told by the magistrate 
that the paper would not be valid unless he had it registered, and 
believing lie would afterwards have his election either to have it 
registeied or not, he leaves it to be inferred that he did sign it, 
and the parties )vere then married. He kept the paper, aivi nev- 
er did have it registered. There is a want of fairness about the 
answer, particiularly in reference to the fact of making his mark 
to the instrument, which is calculated to prejudice the defendant's 
, case, and can only be accounted for by the fact of his being a 
weak old man, upwards of eighty years of age. 
The plaintiff has failed to prove his allegation. 

There lire these circumstances worthy of consideration : IsL 

Marriage settlements are usually made to provide for the wife and 
to guard against the husband's going in debt and spending the 
property, and after the death of the wife to provide for the issue 
of the marriage. Both these inducements were wanting in this 
case, the husband was upwards of sixty, and the wife upwards of 
fifty years of age, so that there was no probability of issue, and 
the husband was a hard-working steady man, well to-do in the 
world. 2nd. The wife owned no property but a negro woman 
and child. She and her children are the subject-of this contro- 
versy^ consequently the allegation that the -husband was willing 
to take this negro girt and raise her and her children for his wife's 
brothers or sisters ought to be satisfactorily proved, because it 
was unreasonable in the wife to ask it, and a hard bargain on 
him. 3rd. About two years after the marriage, the wife, with- 
out the knowledge of the husband, executed a deed of gift for 
the negroes to the plaintiff; who was her brother ; and it wa« 
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agreed between thetn and the witoesBes that it should be kept se- 
cret, and it did not come to the knowledge of defendant until af» 
ter her death, a period of some flAeen years. Why this profound 
secrecy if die matter had been fully understood and agreed upon 
before the marriage, and why did not the plaintiff, after be had 
lacquired an interest under the marriage agreement, call upon the 
defendant and insist upon having it registered? 

The only direct evidence in relation to the execution of the 
contract, is that of one Edney, Justice of the Peace, who mar- 
ried the parties ; he gives a very short and unsatisfactory account 
of it — says he went to Mrs« Steele 's^ where her sister, the intend* 
ed wife of the defendant lived) for the purpose of performing the 
marriage ceremony, and was requested by Mrs. Steele to draw a 
marriage contract, whi(^ he did, and the parties executed it. He 
thinks he told the defendant it Would not be binding unless it was 
registered. After it was signed the defendant kept the paper. 
This evidence, so far from showing that the contract was entered 
into deliberately, tends to support the averment of the defendant, 
that he was induced to execute it by surprise and imposition. 

There is no direct proof that the subject was ever spoken of 
before the parties met for the purpose of being married. 

The other testimony consists of conversations had with the de-^ 
fendant many years afterwards, when he was so old and imbecile 
as scarcely to be able to connect his ideas, and is consequenUy, 
entitled to no weight. 

P£B CuBLiM. Bill dismissed with costs* 



blLUAM RVTLEDOS tfgoitwf JOHN SAflTH AND OTHBIIS. 
▲ <w«rtorEqntjwJUQonMtUi« miftak* by wbaeh tlM word "hdn" k 



The parehMer from an oblif or in a bond to make title, buying with notiee of obligve'i 

eUim, will be oontideied a trustee for the latter. 
Bf PoABeoM, J. Whether k North CaroUM, a panhMer from a tnatae with, power 

to leUj miMt lee to the i^lication of the pnrchaae money, ^uert ? 

19 
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In 1826, Joseph Beal> Sen., died seised of a tract of land 
containing about two hundred and ten acres, as set out in the 
pleadings; and leaving a will l^yr which he devises the same to his 
wife for life, and after her death, devises to Joseph Beat, Jr.,' his 
son, one hundred acres of the land, and directs that the rest of 
(he land (except one acre for the Meeting House,) should, after 
the death of his wife, be sold, and the proceeds of the sale be 
equally divided among his other children, and he appoints Joseph 
Beal, Jr., his executor. 

In 1831, Joseph Beal, Jr., contracted to sell the land devised 
to him by his father's will to one Jesse Whitaker, who is made a 
party defendant, and gave bond to make title, and soon after- 
wards removed from this State. 

In 1835, the widow of Joseph Beal, Sen., died, and thereup- 
on Whitaker took possession of the land, claiming under the 
bond for title ; and, in 1840, he made a deed of trust to one An- 
derson, by which he conveyed the whole tract of land and cer- 
tain personal property in trust to sell and pay a debt due to one 
Taylor. Anderson sold, and Taylor became the purchaser. 
Taylor died, leaving one Carson his executor, with power to sell 
real estate. 

In 1843, Carson sold all the interest and estate of his testator 
in the tract of land to the plaintiff, who, in 1844, took possession 
of tlic same, which had, up to that time^ been in the possession of 
Whitaker. 

In 1847, Joseph Beal returned to this State^ and made sale of 
the tract of land, and it was purchased by Ijames,, who afterwards 
sold to the defendant Smith, by whom the defendant was ejected. 

The plaintiff alleges that in 1843 or 1844, Joseph Beal came 
back to this State, and clandestinely, or by collusion with Whita- 
ker, obtained possession of his bond for title, and destroyed it. 
He also alleges that botli Ijames and the defendant Smith had 
full notice of his equity ; and that Whitaker not only had an 
equity to the one hundred acres devised to Joseph Beal, but also 
to two undivided shares of the rest of the tract; and that having 
purchased Whitakcr's interest and estate in the whole tract, and 
Whitaker being entided to one share in right of his wife, and one 
other share under a deed from one Davis and wife, who is a 
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daughter of Joseph Beal, Sen., he 19 entilled, besides the one 
hundred acres, to two undivided shares of the rest of the land. 
The plaintiff also alleges that in drawing the deed of trust from 
Whitaker to Anderson, the word '^ heirs " was omitted by a mis> 
take of the draftsman. The prayer is that this mistake be cor- 
rected, and that there be a partition of the land, and an account 
of the profits since the plaintiflT was evicted. 

There was judgment /?ro eonfesso as to the defendants Whitaker 
and Beal. The other defendant. Smith, admits that Beal exe- 
cuted the title bond to Whitaker, and says he is informed that it 
was used by one of .Whitaker's daughters in making pasteboard 
for a bonnet — not being considered of much value, as Whitaker 
had never paid Beal for the land. And he insists that be is a 
purchaser for valuable consideration ^ and without any such 
knowledge of the plaintiff's claim as would Wect him in equity. 

The plaintiff replied, to the answer, and the parties proceeded 
to take proofs ; after which the cause was set for hearing, and by 
constat of parties, transmitted to the Supreme Court for hearing. 

Miic/iell, {0€ (he plaintiff. 
OrtttgCy for the defendants. 

Pjcarson, J. In regard to the question made on account of- 
ihe oniission of the word ^^ heirs " in the deed of trust, we are 
entirely satiefied froin the context, and from the nature and pur- 
poses of the deed, that it was tlie intention of Whitaker to con- 
vey a fee simplfi, and the omission was an overraght. Conse- 
quently, the plaintiff has a plain equity to have the mistake cor- 
rected. 

We are satisfied from the evidence, and Whitaker's possession 
and the lapse of time, that the purchase money had been paid by 
him to Beal, for the one hundred acres ; and we are also satisfied 
that both Ijames and the defeiMlaut, Smith, had notice of the 
plaintiff's claim. Consequently, the plaintiff has a plain equity 
to consider the defendant Smith as holding the legal tide of the 
one hundred acres in trust for him, and is entitled to a decree for 
partition, so as to assign to him the one hundred acres devised to 
Joseph Beal, Jr., which is to be so laid off as not to include the 
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Meeting House ; for the exceplioo in the devise^ directing <' the 
jrest of the land " to be sold, after the death of the wife, shows that 
the Meeting House lot was not included in the one hundred acres. 

In regard to the share of Davis and wife, there is no proof that 
Whitaker ever bought it. In regard to the share of Whitaker^s 
wife, if the deed of trust contained words sufficient to pass it> an 
interesting question might be presented, which is still open in our 
Courts. We have refused to adopt the English doctrines, cy 
pres— -equity of the wife to have a settlement — ^part performance of 
parol contracts as to land — the lien of the vendor against the pur- 
chaser from the vendee for the purchase money. Is the doctrine 
that a purchaser from a trustee, with power to sell, mti^t see to 
the application of the purchase moneys to be adopted ? or is it to 
be rejected upon the ground, that it stands on the same principle 
as the lien of the vendor for the purchase money ? This, we say, 
is an open question, and we are not now at liberty to decide it, 
because the deed of trust purports to convey the two hundred acres 
of land, and there are no wotds sufficient to pass the right of 
Whitaker and wife to a share of the purchase money of the part 
of the land, which the executor is directed to sell. 

There must be a decree, declaring the plainlifT is entitled to 
have the one hundred acres of land devised to Joseph Beal, Jr., 
laid off and conveyed to him by the defendant. Smith — ^the deed 
to be approved by the Master ; and to an account of the profits 
since the plaintiff was evicted. And the defendants must pay 
the costs. 

Per Curiam. Decree accordingly. 



THOBIAS TODD AND WIFE mgaimi WILSON ZACHARY AND OTHERS. 

Some time before 1829» a deed was made cooSerrinf^ a life estate in lead npoo A. aadhia 
wife ; and about the same time A. eoareyed tJiia land in fee to B.; the wile swriTed 
A., and died in 1S49 i-^HM, that the poMeasioa of B. did not beoone adrerse to those 
haTing the remainder after the life estate, until after the death of A.'s wife. 

Where a deed is made to husband and wife, they are seised of the eatiretjr •• one per* 
son, and the Muriror will take the whole estate. 
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Cause removed from the Court of Equity for Tadkin county, 
at its Fall Term, 1861. 

In 1823, William Zachary, Sen., executed to his son, William 
Zacbary, Jun., a deed in fee simple for a tract of land containing 
four hundred and ninety-two acres. 

In 1828, the said William Zachary, Sen., and Jemima hia 
wife, executed to the plaintiff Todd and his wife, who was their 
daughter, a deed in fee simple for tliree hundred and sixty-seven 
acres of land, (being the above tract of four hundred and ninety* 
two, deducting one hundred and twenty-five acres,) which is the 
land mentioned in the pleadings. Soon after the execution of 
this deed, the plaintiffs moved into the house upon the land 
where William Zacbary and his wife were living, and lived in 
the same house with them, and they all carried on the farming 
operations until the death of William Zachary, Sen., in 1819. 

William Zacbary, Jun., died in 1827, leaving a widow and 
several children bis heirs at law. Afterwurds the land was sold 
by a decree of the Court of Equity for partition, under a bill fiU 
ed by the heirs of William Zachary, Jun., and was purchased 
by the defendant, Courts, and one Clingman, under whom the 
defendants, Uauser and Wilson, claim. After the death of Je» 
mima Zachary, Hauser and Wilson brought an action of eject* 
ment aginst the plaintiffs, and ejected them. 

The plaintiffs allege that William Zachary, Sen., in 1823; 
when he executed the deed to William Zachary, Jun., was very 
old and infirm, and much addicted to the intemperate udpof ar- 
dent spirits, and although capable of making a deed, when not 
subject to any undue influence, was very easily imposed on by 
any one who would furnish him with liquor ; and they allege 
that he was procured by his son William to execute the said deed 
by undue influence — ^that he furnished him with liquor, and in- 
duced him to sign the deed when he was drunk, or so nearly so, 
as to be an easy prey to any one Who would take advantage of 
his Ncondition ; and tbey aver that the defendants. Courts and 
Clingman, at the time of their purchase of Hauser and Wilson, 
had notice of their claim. The plaintiffs further insist, that Uieir 
long continued possession, for more than twenty yeara, under 
color of title, has given them a good tide. The prayer m, that 
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Hauser and Wilson be declared trustees, and for a conveyance 
and an account of the profits since their eviction. 

The defendants deny the allegation^ that the deed was procured 
from William Zachary, Sen.^ by undue influence, or while he 
was under the effect of ardent spirits. On the contrary, they aver 
that he was sober, and executed the deed in consideration of mo- 
ney, which William, Juri., had paid for him. By \V!iy of infor- 
mation, they aver that William, Jun., executed to William Zacli- 
ary and his wife Jemima, a. deed for the land during their life- 
time ; and they produce the deed — ^which was registered in 1829. 
They aver that under this deed the widow Jemima held posses- 
sion of the whole of the land until her death in 1849, and the 
plaintiffs merely lived with her ; and they aver that by force of 
this deed, the widow of William, Jun., was deprived of her dow- 
er. In further infonnalion, they aver that the plaintiff, Todd> 
accepted a deed from William, Sen., and William, Jun., for one 
hundred and twenty-five acres, the part of the four hundred and 
ninety-two acres not included in the deed under which the plain- 
tiffs set up claim ; which deed was executed in 1825, and r^s- 
tered in 1828— under which the plaintiff, Todd, had the benefit 
of the one hundred and twenty-five acres; and they do not ad- 
mit notice of the plaintiffs^ claim at the time of their purchase. 

The plaintiffs replied to the answer, and, at the hearing, much 
testimony was read, the force and effect of which will be seen in 
the opinion delivered by this Court, 

MUcheliy for the plaintiffs. 
Boydeuy for the defendants. 

Pearson, J. In regard to the last point, supposing the plain- 
tiffs at liberty to rely in this Court upon the ground that they had 
acquired a good title by adverse possession and color, it could not 
avail them, because the possession is satisfactorily accounted for, 
by the fact that Jemima Zachary, under tlie deed of William 
Zachary, Jun., was entitled to a life estate in the whole tract ; for 
after the death of her husband, she took the whole by survivor- 
ship — ^such being the legal effect of a deed to hvsband and wife, 
who are seised of tiie entirety as one person. Of course then, 
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thoee claiming under William, Jun., had no right to thepoaseasioii 
until after her death. 

In regard to the fir^ and main point, the plaintiffs have failed 
to prove their allegation ; and the weight of evidence is on the 
side of the defendants. 

The bill is dismissed, but we cannot give costs, as the plaintifls 
sue in forma pcng)eris. 

Per Curiam, Bill dismissed. 



MOTTS ogamH CALDWELL. 

▲ Court oCEqaity will not compel ono who fan eontneled to pudwM, to take ft doaMbt 
title: Ifurefaret where the pUintiff clained aa a child, under the foUowing clanae— 
'* It is also my will and desire, that if any of my children shall die without leariag 
any children or descendants at the time of their death, or without learing sodi bora 
after their death, then it is my wiU that such property at is heieby giTen to toch ehOd 
or children be sold by my executors, and equally divided betireen all my children :'*r^ 
JSdd, That, as he had only a determinable fee, he could not enforce a specific per< 



This cause was set for hearing upon the bill and answer, and 
removed from the Court of Equity for Lincoln, at its Spring 
Term, 1852. The pleadings and exhibits are stated in the opin- 
ion delivered by this Court.* 

GuioTij for the plaintiff. 
Lander J for the defendant. 

Pearson, J. In January, 1850, th« parties entered into a 
contract, by which the plaintiff agreed to sell to the defendant a 
tract of land, for which the defendant was to give $4,000., secur- 
ed by notes to be executed on the 1st day of September fdlowing, 
at which time the jdaintiff was to execute a good and sufficient 
deed in fee simple. By the same contract, the plaintiff agreed 



*This opinion was delivered at August Term, 1S62; but from some accident, was not 
reported. The case ciMyen t. Craigt, referred to in the opmion, was decided at last 
Deecmber Tcm, pa^ 169 of the Iaw munber.— RsvoftTSa. 
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to sell to the defendant two negroes, for which the defendant was. 
to make payment in cash, on the said let day of September, 
when the pfaiintiff was to deliver them and execute title. The 
bill is for a specie performance. The defendant admits the con- 
tract, but avers that some three months after he had entered int^ 
it, he was informed that the plaintiff did not have a good title 
either to the land or negroes, and upon this ground refuses to per- 
form the contract. The jdaintiff is unmarried and about twenty- 
five years of age. 

The only question is^ whether the plaintiff has a good title? 
and this depends upon the construction of the will of his father^ 
John M. MoUs« By it the land, negroes and money are given to 
each of his seven children. The land and the two n^roes in 
oootroverey, are given to the plaintiff. The will contains this 
clause : << 9th. It is abo my will and desire, that if any of my 
children shall die without leaving any children or descendants at 
the time tf their deaths or without having such bcm after their 
deathy then it is my will that such property as is hereby given to 
such child or children, be sold by my executors and equally di- 
vided between all of my children. " 

It is very clear that the words <^ bom after their death," were 
inserted to provide for the case of one or more of the children of 
the testator dying without a child living, but leaving a wife end- 
ente ; and the manifest meaning of this clause is, to limit over to 
the surviving children, all the property given to one wlio dies 
without leaving issue living at his death, or having issue bom 
within a few months after his death. 

In regard to such limitations over, the rule is, that they must 
be so made as to take effect (if they take effect at all) within a 
life or lives in being, and twenty-one years, and a few months for 
gestation. In the case under consideration, the limitation over, 
if it takes effect at all, must take effect within a life in being, viz., 
that of some one of the testator's children, and a few months for 
gestation : so the limitation is not too remote, and the plaintiff 
takes a fee determinable upon his death without having issue liv- 
ing at his death, or issue bora within a few months thereafter. 
Consequently, he cannot pass a good and absolute estate, in fee 
simple. 
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This i» a case of a fee limited upon a fee by vmy of executory 
deyise. It is settled that the taker of the first fee cannot defeat 
the second feaby a comrnon recovery or a fine, and it may weli 
be said to be doubtful whether he can bar the second fee by bar- 
gain and sale with warranty, which in the event of his dying 
without having issue at his death, will fall on the peisons entitled 
to the second fee : for in Spruill v. Leartfy at the last December 
Term, 12 Ire., this Court was divided upon the question, and in 
Myers v. Craigy at the last June Term, the same question, after 
argument, was held under an admsari. 

A Court of Equity never compels a purchaser who has bar* 
gained for a good title to accept a doubtful one, and depend on 
covenants and warranties for its support. The plaintiff has noi 
attempted or ofiered to perfect his tide, by proving releases from 
his brothers and sisters, to whom the second fee is limited oyer. 

Per Curiam. Bill dismissed, with oosts. 



JOSEPH M. GRAHAM AND OTHERS agauut JOHN D. GRAHAM'S EX'R. 

Wbera a tMtator beqoeatlied tp each of tereral of bit difldrea, oertaia amooBto of iroa» 
iroB castings and oUicr penoaal chattels, and then added a clause direetios all hit 
" personal property not gireu away in this will specifically, shall be sold and the mo* 
ney equally divided " among bis five daughters and a loo, to make them equal with 
the other children :— It was hddt that the latter clause did noteontain a general residv 
ary legacy but a specific one, the effect ef which was to make (he bequests of the iron, 
iron castings and other personal chattels, general in the nature of specific instead of 
general simply ; and upon a deficiency of those articles on hand at the dealh of the 
testator, the legacies of them most abate among themselves pro rata, with a right t» 
be paid out of the general assets of the estate, if any, but not out of the proceeds of the 
property left to be sold and divided among the five daughters and son. 

If a testator direct, that oat of a certain property girea to one of his danghtert, she shaH 
* deduct what she may have received in money more than his other daughters, and it 
appear that they have received unequal sums, she shall deduct only what she may 
have received more than the daughter who received the next largest sum. 

Money legacies are general, and, in case of a deficiency of assets, must abate yr»mfe 
amoi^ themselves and with the residue of the legacie* general in the nature of speoifiaa 
which have not been paid in full out of the specific fiind. 

If at the death of the testator, one of his dangbters be at school, the contract Ibr her 
schooling is a debt to be paid out of the general assets of the estate; but when the 
contract terminates, the expenses of her educati o n must be paid oat of her share of the 
property. 
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This was a bill filed by the legatees in the will of Jolm D» 
Graham 9 deceased, agaiust the executor, for a settlement of the 
estate and payment of the legacies respectively. The will was as 
follows :-^ 

Calling to mind the uncertainty of life and the certainty of 
death, I, John D. Graham, of Lincoln coimly. North Carolina, 
do make, ordain and publish this, as my last will and testament. 

I request my just debts to be all paid. 

I give and devise to my beloved wife Jane, all my home or 
Little lands, on the Catawba river, during her natural life ; but 
when my youngest son, Robert Clay, comes to be 21 years old, 
then he is to have one-half of said Little lands until his mother ^s 
death, when he is to hiive the whole of said LitUe lands or home 
place. Also all the household and kitchen furniture, crop, pro- 
visions, stock, tools and vehicles, which may be on my home 
place at my death, I give and bequeath to my wife Jane, ex- 
cept 3 horses worth not less than $75 each, and 6 cows and 
calves, to be given to my three youngest daughters. The above 
gift is ma,dc more ample, because I expect and intend ray 
yoimger children all to live at the home place with my wife. 

1 give and bequeath to my wife Jane, the following negroes : — 
Ebb,' Haley and her children, Sue and* her children, Tal, Dover 
and Arthur. 

I give to my son Robert Clay, the following negroes : — Sarah, 
wife of old Isiiac, Moses, Albert, Vice, Lott^ Ephraim, Monroe, 
George, Gill and Sanco. 

I give and bequeath to my daughter Mary Ann, one negro girl 
named Mary, in addition to the negroes heretofore given. I also 
give her 8,000 lbs. of Iron, and the same quantity of castings. 

I have already, by deeds and bills of sale, given ray son Charles 
his full share of my real estate, negroes and other property at the 
forge. ' 

1 give and bequeath to my son Joseph, one-half of all my Fur- 
nace land, including one- half of my share in the ore bank and 
liinestone quarry, near King's mountain, also one-half of all the 
patterns, flasks, tools and stock of cattle, hogs at the Furnace, 
bis saddle-horse, and one wagon and team, and the half of all 
the household furniture and bedding that I left at the Furnace. 
I have given Joseph his full share of negroes, and made him a 
deed of giA to them. 

I give and bequeath to my son James Franklin, the other half 
of all my lands at and around the Furnace, including one-half of 
my share in the ore bank and limestone quarry, also one-half of 
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all the patterns^ flasks, tools and stock of hogs and cattle at the 
Furnace, one good siiddle-horse, one wagon and team, the half 
of all the household furniture and bedding thai 1 leA at the Fur- 
nace. I give and bequeath to my son James Franklin, the follow- 
ing negroes : — Isaac the potter, and Pat bis wife, Harry, Charity, 
Milus, Milly, and old Isaac, I give him Julius and two hundred 
dollai-s l>e8ide to place him eoual in division with those that have 
expended more money than ne iit school. 

I give and bequeath to my son Henry, my half of the Cancel- 
ler mill lands, and sixteen hundred dollars in money. I give 
him two horses, worth one hundred dollars each, and one good 
saddle and biidle. I also give him twenty-eight hundred and fif- 
ty dollars worth of negroes, the value of which to be ascertained 
by reference to my fan)ily book. 

I give to my son Alfred A. Hamilton, my Cathy plantation, 
with all the crop, provisions, stock of all kinds, and every thing 
that may be on that place at my death. I also give him $2,850 
worth of negroes, the value to be ascertained by reference to my 
family book. 

I have given my daugliter Malvina, her full share of negroes, 
and she has a deed of gift for them. I give now to Malvina, three 
thousand dollars worth of iron and castings at 4 cts. each and 
half of each, deducting what she has already received. 

I give and bequeath to my daughter Martha, $2,850 worth 
of negroes, the value to be ascertained by reference to my family 
book. I also give her $3,000 worth of iron and castings, at 
4 cents each and one- half of each, deducting out what money 
slie has received more than the rest of my daughters. 

I give and bequeath to my daughter Eliza P., $2,850 worth 
of negroes, the value to be ascertained by reference to my family 
book. I give her one bridle and saddle, $3,000 worth of iron 
and castings at 4 cents each and one half of each. 

I give and bequeath the same amount and kinds of property to 
my daughter Julia, that I have just given to Eliza. 

I will and direct that my Iredell plantation, on the Catawba 
river, near 1,000 acres, be sold, and the money equally divided 
among all my children by niy first wife, who owned about 800 
acres of said lands. 

I keep a family book, in which I set down and charge each of 
my children with what I give them ; now if any one of them receive 
any portion of the above legacies between the date of this will 
and my death, that is to be deducted out of their share. 

I will and direct that all my personal property not named and 
given away in this will specifically shall be sold, and the money 
equally divided among my five daughters and my son Henry, to 
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make them equal with my other children^ who have received 
somewhat more in land. 

In the event of the death of my son Clay before he is twenty* 
one years old, or in case he dies without lawful children , then ray 
wife is to hold, use and enjoy, the advantages of all the lands and 
slaves willed to Clay during her life, and after death, then my 
home place and all the slaves given to Clay are to be sold, and 
Vbe money equally divided among all my children. 

In witness whereof I have, this 10th day of September, 1845, 
set my hand and affixed my seal. 

Signed JNO. 1). GRAHAM, [Seal.] 
In the presence of us, 

James Graham ^ 

Sidney X. Johnston, > Signed. 

Jambs F. Johnston, j 

Codicil to the above Will. 

January 1st, 1846. I, John D. Graham, upon further consid* 
erations of the above will and testament, annex the following 
codicil, (viz :) — As I have received eight negroes from the estate 
of my first wife, Elizabeth Graham, namely, Adam, Horace, 
Jacob, Eve, Lithe, and 3 small children, of said woman, and 
may, on further investigation of said estate receive others, all of 
which negroes I devise equally among my first wife's children, 
provided however, that I intend that these negroes shall, in the 
first plaee, or before division, indemnify my estate against a suit 
now pending in Lincoln Superior Court, the suit of Palls vs. the 
Sheriff for negroes I have already had, sold and divided in the 
above will amongst my children. I also hereby constitute and 
appoint my son, Charles C. Graham, and William Johnston, At- 
torney, my lawful Executors, and hereby revoke all other Wills 
by me preceding this ; in witness whereof I have hereunto set 
my hand and affixed my seal. 

Signed JNO. D. GRAHAM, [Seal.] 
In presence of us. 

Sidney X. Johnst 

James F. Johnston 

The defendant filed his answer, in which he set out an account) 
and expressed his readiness to come to a settlement, but stated 
that certain difficulties in the construction of the will had arisen, 
iipon which he pmycd the instruction of the Court. These dtffi* 
culties ate thus set forth in the answer: — 



^^^'j Signed. 
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First. The iron and CBstingson hand are quite inadequate to meet 
the several legacies; and some of the complainants contend that they 
should abate partially, and others, that this defendant, out of the 
residue should purchase other iron and castings to supply the de- 
ficiency. The complainant Mrs. Orr contends, that she is entided 
to have delivered to her 8000 lbs of iron, and the same quantity 
of castings, without any deduction of the amount paid her by tes* 
tator, as appears by bis family book ; and further that she is enti- 
tled to priority of payment over the other iron^legacies." 

'< Secondly. That out ofthe iron and eastings bequeathed to Mar- 
tha, ^the testator directs there shall be deducted what monetf she has 
received more than the rest of my daughters'. The other daugh- 
ters, as appears by the family book, have received different sums^ 
to wit : Mrs. Orr, $816 ; Mrs. Young, about $746 ; Mrs. Rounce- 
ville about $890 ; Eliza, about $330 ; and Julia, nothing. This 
. defendant is unable to decide how much should be deducted in 
this case, as the other daughters have been unequally advanced 
by the testator." 

'^ Thirdly. Another matter that has been the subject of differ- 
ence is ; — Do the legacies of money, horses, saddles Sec. take any 
precedence or not over the legacies of iron and castings? 

^^Fauri/Uy. Complainant, Eliza, was placed at Greensboro' 
No. Ca. at School, by testator. Since his death, this defendant 
has paid her expenses, part incurred before and part since his 
'death, amounting to $216.13 ; and the parties have differed, as 
to whether this expense should be borne by the estate, or by com- 
plainant Eliza." 

<^ Fifthly. The suits referred to in the codicil of said last wiU 
and testament, have been determined, and both favourably to com- 
plainants* Notwithstanding, the expenses thereof have been hea- 
vy — pay for records iLc. and the seveml counsels. The di^culty 
is, whether by said codicil, these expenses should be borne by 
the general residue fund, or by the negroes mentioned in said 
codicil. 

At the Fall Term 1851, of the Court of fiquity for Lincoln 
County, the cause was by consent set for hearing and the follow- 
ing opinion declared by his Honor Judge Manly, directing a de^ 
cree to be drawn in conformity thereto : 
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<< The case being beard upon the bill, answer and exhibits, the 
Court is of opinion, (iiai the iron and castings on hand at the tes- 
tator's death, should be divided among the legatees of that species 
of property, in proportion to their respective legacies. In making 
this division, such of the legatees as were advanced by the testa- 
tor after the date of his will, /and charged therewith in his' family 
book, should account for the same. If fully advanced, nothing 
will be due them, if partly, the residue will be the legacy to be paid. 
If (he executor has alloted more to any one of the legatees, than 
would fall to her share under the division herein described, she 
should account for it at a jiist valuation , out of her share of the resi* 
due of the other personall)'. 2. No deduction should be made 
from Martha's share of the iron and castings, on account of ad- 
vancements made to her of money. 3. The legacies of money, 
horses, saddles &c. being on hand at the testator's death, should be 
paid. 4. The contract of the testator for the education of his 
daughter Eliza, shoi>id be discharged out of the estate. If she has 
been kept at school beyond the period contracted for by her fath- 
er, it must be paid out of hershare of the property. 5. In dis- 
tributing the slaves mentioned in the codicil, the executor should 
charge the sums with the expenses of the suits herein mentioned, 
and sell if necessary, to extinguish said charge. The costs must 
be paid out of the estate." 

At Spring Term 1853, the following order was made. " Upon 
the opening of this cause, it doth appear to the Court, that the 
rights of the parties hath heretofore been declared and the matter 
of costs left undecided. It is therefore ordered and decreed by 
the Court, that the cost in this case incurred, be taxed by the Mas- 
ter and paid by defendant out of the estate of his testator ; and in 
default of payment on or before the first day of Septen^ber next, 
the c[erk issue execution therefor." 

From this order the plaintiffs appealed to the Supreme Court. 

Johnsiony for the plaintiSs. 

Boyden and Gruiofiy for the defendant. 

Battle, J. The appeal from the order or decree made in this 
cause in the Court below was intended as we are informed by the 
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counsel, to obtain the opinion of this Court upon the construction 
of certain clauses in the will of the late Jno. D. Graham. 

The record 9 as ii now stands does not require us to declare any 
opinion upon the questions raised by the pleadings, for it is sim- 
ply an appeal from an order made relative to the cost, of the suit. 
But presuming that the counsel will by consent amend the re- 
cords, both of the Court below and (his Court so that the cause 
may appear to have been properly before us, we will proceed 
to give our opinion upon the disputed questions upon which the 
parties have called for it. 

The main difficulty in the construction of the will seems to have 
arisen from the legacies of the iron and castings. The will ap- 
pears from its datjb to have been made and published on the lOih 
day of September 1845, and the testator died on the 7th day of 
January 1847. — Whether at the time when he made his will the 

.testator had on band the amount of iron and castings therein be- 
queathed, does not appear, but when the executor came to settle 
the estate he ascertained that there was not enough of those arti- 
cles to satisfy the several legacies of them. In this condition of 

. the estate some of the legatees contended that the legacies abate 
pro rata while others insist that the executor should, out of the 
rceridue of the proceeds of the estate, purchase other iron and cast- 
ings to make up the deficiency. — This is the first difficulty present- 
ed to us and its solution depends upon the question whether these 
legacies are general, specific or general in the nature of specific. 
A legacy is said to be general when it is so given as not to amount 
to a bequest of a specific part of a testator's personal estate ; as a 
sum of money generally or out of the testator's personal estate and 
the like.' 1 Roper on Leg. 256. — A specific legacy is defined to 
be, << the bequest of a particular thing or money specified and dis- 
tinquished from alf other of the same kind as of a horse, a piece of 
plate, money in a purse, stock in the public funds, a security for 
money, which would immediately vest with the assent of the execu- 
tor. ' ' 1 Roper on Leg. 149. There is also a l^acy of quantity trt 
the nature of a specific legacy, as of so much money with reference 
to a particular fund for its payment. This kind of legacy is so 
far general and differs so much in effect from a specific one, that 
if the fund be called in or fail, the legatee will not be deprived of 
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his legacy 9 but be permitted to receive it out of the general assets : 
yet it is so far specific, that it will not be liable to abate with the 
general l^facies in case of a deficiency of aasets* Ibid 150. 
From these definitions of legacies^ general specific and in the na- 
ture of specific, which are well established^ it is dear tliat the se- 
veral legacies of iron and castings and particularly those of so 
many dollars worth of iron and castings are not specific or gene- 
ral id the nature of specific unless they are made so by the next 
to the last clause in the will. No particular iron and castings are 
mentioned and no particular fund or parcel of iron and castings is 
specified out of which they are t6 be paid. The testator does not 
say my iron and castings, or the iron and castings which I may 
have on hand at the time of my death. They are like legacies 
of so many shares of bank stock which are general legacies, even 
though the testator owns the number of shares named, if he do 
not call them my shares of bank stock. Davis v. CcAn 1 Ire. Eq. 
Rep. 304. But we are of opinion that these legacies though they 
would be otherwise general are made general in the nature of spe- 
cific legacies by the clause of the will above refen'ed to. That 
clause is in these words <^ I will and direct that all my personal 
property not named and given away in this will specifically shall 
be sold and the money equally divided among my five daughters 
and my son Henry to make them equal with my other children 
who have received somewhat more in land," now under this clause 
all the iron and castings which the testator owned at tlie time of 
his death Would have had to be sold, if the legacies of them were 
not in some sense specific. No person can believe that such was 
the testator's intention. Such a construction would involve the 
absurdity of supposing that the testator, who appears to have been 
a large manufacturer of such articles, wished bis iron and castings 
sold at auction by his executor for whatever tHey might bring and 
then repurchased by him at a certain price for the legatees. The 
legacies of horses, bridles and saddles would most of them have 
been also general but for this clause, and the executor would not 
bave^been otherwise authorized to pay them out of such articles 
as were on hand at the death of the testator. 

All the legacies of iron and castings, including that to Mrs. 
Orr, being thus general in the nature of specific^ must be paid out 
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of such of those articles as ,the testator owned at the time of his 
death, making no deduction therefrom on account of what the 
executor calls contracts, due bills, payable in iron and castings, 
for, as between the legatees, Jhose are debts payable out of the 
general assets. If there were not enough of those articles to sat- 
isfy all the legatees, they must be divided among them in propor- 
tion to their respective legacies. The deficiency in these legacies 
may be made up out of the general assets of the estate, if there 
be any, (1 Rop. on Leg., 150,) but they cannot be paid out of 
the proceeds of the personal property directed to be sold and di- 
"* vided between the testator's five daughters and his son Henry, be- 

V cause that bequest is specific, and not a general residuary legacy. 

^ Such was his Honor's opinion in the Court below, and we concur 

with him. We concur with him further, that in making the di- 
* vision, such of the legatees as were advanced by their father after 

1* the date of his will, and charged therewith in his family Joook, 

1 should account. If fully advanced, nothing more will be due 

^ them from that fund : if partially, the residue will be the amount 

^ to be paid. If the executor has allotted more to any one of the 

i legatees than would fall to her share under the division above 

" specified, she should account for it at a fair valuation out of her 

' share of the proceeds of the other personalty. 

^ 2. The second diflScully arises from that clause of the testator's 

' will, where he directs that out of the iron and Ccistings bequeathed 

^ to his daughter Martha, shall be deducted what money she has 

received more than the rest of his daughters, the rest of the 
daughters having received unequal sums. Some eflfect must be 
given to the clause, but in the absence of any other standard af- 
forded by the testator himself, we think the only deduction to be 
made is, what she received more than the highest sum given to 
either of the other daughters. If more than this were deducted, 
then Martha would receive less than one or more of her sisters, 
which is not sufficiently expressed, to be declared to have been the 
wish of the testator. 

3. It has already been intimated that our opinion is that some 

of the legacies of horses, saddles, &c., are general hi the nature 

of specific, and it follows that they must be paid out of articles of 

the kind on hand at the death of the testator. The money lega- 

20 
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ciee are geoeral, and if there be a deficiency of assets to pay all 
the general legacies^ and the residue of the legacies general in the 
nature of specific^ not paid out of the specific fund, they must 
abate among themselves jdto raia. 1 Roper on Leg.; 284. 

4. His Honor was right in holding that the contract made by 
the testator for the education of his daughter Eliza, being one of 
his debts, ought to be discharged out of the general assets of the 
estate. But if she has been kept at school since the termination 
of her father's contract, the expenses are a chaige upon her sliare 
of the property. 

5. We are clearly of opinion that the expanses of the lawsuits 
mentioned in the codicil, are made a charge upon the slaves there- 
in directed to be divided among certain of his children. 

The decree below will therefore be aflSrmed, except in relation 
to the amount to be deducted out of Martha's share of iron and 
castings, and the abatements of the legacies as between the gen- 
eral legacies and the residue of the legacies general in the nature 
of specific, in which particulars it must be reformed. The costs 
of the cause, both in the Court below and this Court, must be 
paid by the executor out of the general assets of the estate. 

Per Curiam. Decreed accordingly. 



MEMORANDUM. 



At the meeting of the Supreme Court at its December Term^ 
1853, the Judges advised^ that the Equity decisions of the June 
and August Terra previous^ should be prepared and published 
under the superintendence of the undersigned — the Reporter 
having died before any of them were put to press. 

To those of his professional friends who assisted him in this 
work, he takes this occasion to return his sincere thanks. Nearly 
all the cases contained in these two numbers, have been pre- 
pared for the press since the meeting of the Court in December^ 
which will; it is hoped; sufficiently account for the delay in their 
appearance. 

QUENTIN BUSBEE. 
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ADEMPTION. 

See Leoact, 1, 9. 

ADMINISTRATOR. 

See ExBCUTOBS AaiD Adxinutratobs. 

ADVANCEMENT. 

See Legacy, 8. 

AMENDMENT. 

1. Where a bill is defective in substancOi amendments will not be allow- 

ed on the hearing in this Court, except by consent of parties ; nor 
will the Coart, in such case, except under peculiar circumstances, 
remand the cause for the purpose of amendment in the Court below. 
Willianu v Chambers^ 75. 

2. In equity, as at law, the proo& must correspond with the allegations 

of the bill ; and the Coui^will neither allow substantial amendments 
of the bill to be made on the hearing, in order to meet objections on 
account of yariance, nor, except under peculiar circumstances, will 
it remand the cause, with a yiew to having such amendments made 
in the Court below. MaUory v. MaUary^ 80. 

ASSIGNMENT. 

1. The assignee of one against whose marital rights a firaud has been 

committed, has a right to the protection of a Court of Equity, when 
the assignment was made for value. Jayner v Denny, 176. 

2. Where a bill was filed against a husband, the administrator of bin 

deceased wife, and the donee of the wife by an ante-nuptial gift, al- 
leging that the gift was a fraud upon the marital rights of the hus- 
band, and therefore a fraud upon his assignee for value : — Beld, 
That the husband could not be said to be primarily liable to the as- 
signee, and consequently that the reading of h^ deposition by the 
complainant was no release of the other parties. Hid. 

8. In passing upon the question, whether an assignment by a party is a 
bar to his claims, a Court of Equity will look to the adequacy of the 
consideration, and the other circumstances of the alleged sale. John- 
son V. Chapmnn, 213. 

4. Where one, by way of transferring his title to a tract of land, assigned 
. the deed under which he claimed to the purchaser : — JBeld, That the 
contract was within the exception of the Stai of 1819, and therefore 
could not be rescinded by parol. MaxweU v. Wallae^^ 261. 
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BEQUEST. 

1. Where a testator bj bis will bequeathed certain slaTes to his in&nt 
grandchild, and if she die before arriyal at twenty-one years of age, 
then oyer: — Held, that such particular tenant^ by her guardian, resi- 
ding in another State, has no right to remove the property beyond the 
limits of this State, against the wishes of the remaindermen. Bras- 
weU y. Morehead, 26. 

9. Owners of executory bequests and other contingent interests, stand in 
a position, in this respect, similar te vested remaindermen, and have 
a similar right to the protective power of the Court J bid, 

3. The particular tenant, in such ease, is entitled to the hires and profits 

of the property bequeathed to her, until the event shall happen on 
which they are limited over. Ibid, 

4. Where the testator bequeathed the residue of his estate to be divided 

between a son and two daughters, the son to have hulf apart, and 
the daughters the remainder : — Meld, that the word ^* part '* means 
thare, and the son therefore takes one-sixth. FvXford v. Ilaneock, 
56. 

5. In a case of latent ambiguity, evidence dehors the will, or other instru- 

ment must be resorted to, to remove the doubt — the question being 
one of identity, or of fitting the description to the person or thing 
intended. Deaf and Dumb Jnst # Norwood, 65. 

6. In a case of patent ambiguity, the question being one of construction, 

the instrument must speak for itself. Ibid. 

7. Where testator bequeathed $6,000 to the " Deaf and Dumb Institu- 

tion," and no persons of that corporate name could be found, but 
persons were found, by the corporate name of ^* President and Di- 
rectors of the North Carolina Institute for the education of the Deaf 
k Dumb," who are popularly known by the former nan^e : — Held to 
be a case of latent ambiguity ; and the latter being identified, by 
extrinsic evidence, as the legatee intended, are entitled to the bequest. 
Nash, C. J., dissentiente. Ibid. 

9. Where a testator, by one clause of his will, directed that on the mar- 
riage of his widow, she should have a child's part of his personal 
property, and by another clause, directed that on her marriage or 
death, all the property he bad given to her, with all his slaves, should 
be divided between his children : — Held that the latter clause did 
not defeat the clear and express provision made in the former, but 
referred to a division on her death, and the former to a division on 
her marriage ; and that notwithstanding the verbal repugnancy, she 
was entitled, on her marriage, to a child's part. Owen v. Owen, 121. 

9. Where the bequest was to nine children, with a proviso that if any of 
them should die without lawful issue of their body them surviving, 
tlieir part should be equally divided between the other children, and 
several of them died without issue : — Held, that only the original 
shares passed by the will to the survivors, and that the portions ac- 
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cniiog to them by tho death of their brothers ftnd sisters, became 
their absolute property, distributable on their death, among their 
next of kin. Ibid, 

10. Where a testator, in providing for his children, gave to one of his 
daughters enough of his estate to make her share equal to those of 
his other children; counting as a part of her share, whiU she might 
get /ram a grandfather^ and the grandfather was living at the time 
fixed for distribution, and had given nothing to the daughter : — Meld, 
that she was entitled to a full share of the &ther'8 estate, without 
regard to what she might thereafter receive from the grand&ther; 
and that the Court will not postpone the time for distribution, in or- 
der to ascertain what might be given by the grand&ther. Ibid. 

11. A testator, leaving a wife and six children, made the following pro- 
visions for them by will : — ^* I give and bequeath to my loving wife, 
as long as she is single after my death, all my property, real, per- 
sonal and mixed. I wish the negroes kppt on the plantation if man- 
ageable ; if not, I wish my executors to hire them out privately to 
honest, humane men. My children I wish educated from the pro- 
ceeds of the plantation and funds in faaniL When my ddest son 
arrives at legal age, I wish him to have a distributive share of the 
estate, and my other children, when they shall have arrived at the 
same age, I wish them to have a like share with their eldest brother, 
provided the estate has retained or accumulated property in the 

^ mean while. Should my wife marry again, I wish her to have what 

the laws of her country will allow her, viz.: one-third of the estate. 
If she remains single till her death, I wish my children to be made 
equal in their several lots of my estate ; and if she marries and de- 
ducting her portion, then a like share of the residue :*' — 
Held, 1. That the children are all entitled to be maintained and educa- 
ted out of the profits of the esta'te, free of charge, and when they 
respectively arrive at the age of twenty-one years, they will be en- 
titled to their respective shares, without being required to account 
for the expenses of their maintenance and education. Marrov) v. 
Marrow, 148. 

2. That the expenses of the maintenance and education of the chil- 
dren are to be paid out of tho profits of th^ plantation, and the in- 
terest of the funds on hand. 

8. That the term ** funds on hand*' means cash on hand, and money 
due the estate by bond, note or other security ; and that the chil- 
dren are respectively to receive such an education as is suitable to 
their estate and condition in life. • 

4. That the widow is entitied, while she remains single, to all the is- 
sues, rents, profits and interest of the estate, so far as the same may 
be necessary in the first place, for her decent support, and then she 
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is entitled to all that remains after the proper noaintcnance and edu* 
cation of the children. 
6. That the children, until they shall respectively come of ago, are en- 
titled to nothing out of the estate but what is necessary for their 
maintenance and education. 

6. Each child on coming of age will be entitled to one-sixth part of the 
capital of the whole estate, after deducting the widow^s dower in the 
land, and a child^s part of the personal property, to wit, one-seventh. 

7. The share now due to the child who has come of age, is to be allot- 
ted to him absolutely, and he cannot hereafter be called upon to re- 
fund any part thereof. 

8. The executor must permit the widow to retain possession of all the 
estate, except such part as may from time to tame be allotted to the 
children, as they respectively come of age. 

12. ffeld^ ahOy That the testator intended that his widow, in case she 
married again, should have dower in his lands, and a child^s part of 
all the personal estate absolutely. Ihid. 

IS, A testator by the first item of his will, made in August, 1847, gave to 
his wife *^ all my real estate, consisting of several town lots in Shel- 
by, viz.. A,, &c. ;" by the second he gave her " all my personal es- 
tate of whatever nature,** and *^ my interest in a tract of land lying, 
Ac,, whereon John McGuinnis now lives ;" he then adds, " I do give 
all the aforesaid bequests to my wife, her heirs and assigns forever,** 
and afterwards appointed her executrix. In February, 1848, he ad- 
ded a codicil giving a negi*o woman with her child, lately purchased, 
to his wife. In 1851, he contracted to purchase land of the Clerk 
and Master for $1,875, but died before paying the money, and be- 
fore he had taken a title : — 

Held, That under the Act of 1844, ch. 88, the wife was entitled to the 
testator's right in this land. In re Champion, et al,, 246. 

14. Where there is an ennumeration with reference to classes, an unenu- 
merated class will not be included' in general words preceding the 
enumeration ; otherwise of an unenumerated particular, in an attempt 
enumeration of the particulars of a class. Ibid, 

BIDDINGS. 

See Sale of Lako, 1. 

CODICIL. 

. See Will, 2. • 

COMMISSIONER OF AFFIDAVITS. 

1. The authority of commissioners appointed in other of the United 
States, to take the acknowledgements of makers of deeds, is confined 
to such deeds as are made by non-residents of this State. DeCour- 
cy V. Barr, 181. 
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2. By Pbabsok, J. If a mortgage is given to secure a debt due by a 

note, *^as by reference to said note will appear/' the amount not be- 
ing set out; or if it secures a specified debt, "and other large 
sums :*' Qiterey Whether under the registration laws of North-Caro- 
lina it would be valid ? Ibid, 

3. The various provisions of the Rev. Stai, ch. 87, with regard to au- 

thority of commissioners in the other States, and in foreign countries, 
\ distinguished and explained. Ibid, 

CONSIDERATION. 

See Husband akd Wife, 1, 

CONTRACT. 

See Equity, 1, 2, 8. 

CO-PARTNERS. 
A bond made to a partnership, upon the death of one partner, survives 
to his co-partuer ; therefore, any payments thereon made by the ob- 
ligor to the representative of the deceased partner, are made in his 
own wrong. Eice v. Richards^ 27T. 

CREDITOR. 

See Executors and Administrators, 2, 8, 4. 

DEED. 

1. A. by deed bargained and sold to B. "all of my legacy now due and 

coming to me from my father, J. C.^s, estate, viz., one-fifth part of 
all the negroes, viz. : Sam, Bob, Edy and Ellick, and all the increase 
if there should be any, and all personal estate that is now due, owing 
or coming to me from said estate, or in anywise appertaining there- 
unto, or as the case may be, of the legacy that may fall to me.'' J. 
C. by his will had left Edy to E. C, and at the time the above deed was 
made, A. was entitled to a distributive share of Edy and her child, 
Ellick, as being part of the estate 9f E. C. : — Held, That the words 
of the deed were broad enough to transfer the title of A. to Edy and 
her child, Ellick, no matter how tlie title was derived. Kendall v. 
Stoker, 20T. 

2. In order to correct a deed which is absolute on its fiice, and to con- 

vert it into a security for a debt, it must be alleged and proved that 
the clause of redemption was omitted by reason of ignorance, mis* 
take, fraud or undue advantage ; and the intention must be estab- 
lished, by pioof not merely of declarations, but of facts, dehan th^ 
deed, inconsistent with the idea of an absolute purchase. Brown v. 
Carwn, 272. 
8. A Court of Equity will correct the mistake by which the word " heirs '* 
is omitted in a deed. Itutledge v. Smith, 283. 
See Mortgage,!; Gift; Infant; Assignment, 4 ; Husband and 
Wire, 8, 9. 
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DflMURRER. 

See Practick and Pleading^ 9. 

DEVISE. 

1. As a general rule, the growing crop goes to the devisee ; yet where 

there is an express or implied disposition of it otherwise, it goes to 
the executors. Tayhe t. Band^ 6. 

2. In a devise to A. for life, and at her death to go to such child or chil- 

dren as she has Iiad hy me, who may then be living : — Held, That 
the words *' has had by mc " refer to the time of her death, and that 
a child bom ailer the writing of the will is provided for, and does 
not come witliin the meaning of the Act of Assembly. Ihid, 

EMANCIPATION. 
See Will, 3. 

ENDORSEE. 

See Executors a5d Administrators, 1. 

ENTRY. 

An entry in these words — " No. 635, H. F. enters 100 acres of land on 
the waters of Uharee adjoining the lands of his own, and runs for 
complement January 2d, 1847,^^ is so vague, that until actually sur- 
veyed and located, it can give no such notice as will affect any other 
person who makes an entry, has it surveyed, and takes out a grant. 
Fuller V. Williams, 162. 

EQUITY. 

1. A. bound himself to B. to buy certain lands, and to let B. have one- 

third thereof, provided the latter paid one-tbird of the pri<So in three 
years. Afterwards A. made a contract with the owner of those 
lands, and took his bond to make title to them. Subsequently they 
rescinded the contract ; whereupon, after the expiration of three 
years from the date of the contract between A. and B., C. purchas- 
ed the lands in. question without notice that B. put up any claim to 
them : — 
Held, That B. had no equity, upon the pretence of a claim upon A. as 
woner of these lands, under the contract above stated, to pursue 
them into the hands of C. Willis v. Forney, 256. 

2. The maxim, '* In equity time is not of the essence of a contract," does 

not apply to bargains like the above. Ihid, 

8. The obligation of A. to B. was merely personal, and did not attach to 
the land ; the relief of the latter therefore sounds in damages. Ihid, 

4. Where a bill alleged that the plaintiff, a creditor of A., had succeeded 
in an action of ejectment against him, and that there was a collusion 
between A. and B., (who claimed the land under deeds from A. void 
against creditors,) by which the plaintiff was to be kept out of pos- 
session of tfie land : — 
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Held^ That the general charge of combiofttion, collusion and fraud, can 
giye the plaintiff no ground to stand upon in a Court of Equity. 
Lyerly y. Wheeler, 267. 

5. That the bill cannot be sustained as a ** bill of peace/* because in such 

case the plaintiff must establish his rights by repeated actions at 
law. Ihid, 

6. Nor as an " injunction against destructive trespaj«," for that case re- 

quires a title in the plaintiff, admitted, or proved at law, together 
with a trespass by the defendant inflicting permanent injury ; and 
not a mere ouster or temporary trespass. Ibid. 

7. If B.'s claim to the land was under a deed fraudulent against the 

plaintiff as a creditor of A., the remedy of the lattor is by suit at 
law ; for, although Courts of Equity will pass upon questions of 
fraud of that character, when presented collaterally in a suit already 
constituted, they will not do so as a matter of distinct and independ- 
ent jurisdiction, unconnected with any other equitable ingredient 
Ibid.. 

EATDENCE, 

See Bequest, 5, 6. 

EXECUTION. 

See Sale of Land, 8. 

EXECUTORS AND ADMINISTRATORS. 

1. Where an administrator, under the Act of 1846, scdd land of his in- 

testate^s estate, to obtain assets to pay the debts, and transferred by 
endorsement the bond of the purchaser, receiving therefor a quanti- 
" ty of com from the endorsee, who had notice that the com given for 
the bond was for the individual use of the administrator : — Held, in 
a bill brought by the administrator de bonis nan of the intestate, and 
the sureties of the former administrator, that the endorsee is liable 
to account for the bond. Smith v. Fortescue, 127. 

2. A creditor having sued his deceased debtor^s administrator, obtained 

judgment for so much of his debt as the jury found covered the as- 
sets, and for the remainder, judgment was entered for the defendant. 
Thereupon a bill was filed to recover this balance from certain per- 
sons alleged to be fraudulent donees of the debtor :— 

Edd^ That the bill cqpld not be sustained, because the creditor, by his 
own allegations, had a plain remedy at law against the defendants, 
as executors de eon tort. Bridges v. Moye, 170. 

$. That, admitting the creditor's right to come into equity for discovery, 
or an account, or for the purpose of following the fund, still his bill 
must be framed according to the course of the Court — ^making the 
personal representative of the debtor a party in that character; sta- 
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ting that the debtor left no real estate, and showing that the alleged 
debt has been established by a judgment at law. Ibid, 

4. That the judgment in question, being in fiivor of the administrator, is 
not a judgment of the character required. Ibid, 

6. An executor cannot join in the same bill a claim for a debt due to 
him individually, with one for a debt due to him in his representa* 
tire capacity. May v. Smithy 196. 

6. The bill stated *'That he (the plaintiff,) was the owner of a tract of 

land, which he authorised the deceased [his intestate] to sell, which 
he did to A., and took in payment the bond of B. with the endorse- 
ment of A. This the deceased also endorsed and delivered to the 
defendant S. P.,*' and claimed the bond as belonging to the plaintiff 
individually, upon the ground that the land was his : — 
Meld, That if the plaintiff sued individually, the representatve of the 
deceased should have been made a party to the bill ; and that it is 
no answer to this objection, that the plaintiff is also the representa- 
, tive of the deceased. Ibid, 

7. In order to render the defendant S. P. liable to the plaintiff, in case he 

sued as administrator, it was necessary he should have averred a 
want of assets. Ibid. 

8. In all transactions between persons standing in the relation of trustee 

and cestui que trusty from which the former derives a benefit, Courts 
of Equity, to sustain them, require that they should be performed 
by the latter, with a fair, serious, and well informed consideration. 
Baxter v. Costin, 262. 

9. There/ore^ where an administrator, who was prosecuting a suit in the 

name of his intestate, prevailed upon one of the next of kin, an aged 
lady living in his own family, under the pretence that she was run- 
ning great risk by the suit, to release to him all her right in the in- 
testate's estate : — ffeld, that he should not be permitted to avail 
himself of it. Ibid, 
See Devise, 1. , 

FEME COVERT. 

See Trust and Trustee, 2. Husband and Wife. 

FRAUD AND FRAUDULENT CONVEYANCE. 

1. In a bill filed to redeem property, conveyed to the defendant by ^ 

deed absolute on its face, a Court of Equity will not relieve the 
plaintiff, upon mere proof of the parties' declarations. There must 
be proof of fraud, ignorance or mistake, or of facts inconsistent with 
the idea of an absolute purchase. Sowell v. Barrett, 60. 

2. In sales at public auction, there must be good faith on both sides ; 

and as soon as the purchaser finds out there has been bye-bidding, 
he must make his election to rescind or abide by the contract Mc- 
Dwfell v. Simms, 130, 
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8. Aa, where at a sale by auction of land (sold as containing a gold mine,) 
a bye-bidder was secretly imployed by the Tendon to run up the 
land, and the vendees did not bring Uieir bill for a recision of the 
contract until twelve months or more, after they had knowledge of 
that fiust, and in the meantime, or a portion thereof^ continued to 
work and explore the land : — Eeld, That this was too long a delay 
in notifying the vendors of their wish to annul the contract Ibid. 
See Husband and Witb, 8. 

GIFT. 
If a parent, at the time of making a deed of gift to a child, retains pro- 
perty sufficient to answer all his debts then existing, the gift is valid. 
Thaeker v. JSauTuUrs^ 145. 

GRANT. 

See Entry. 

GROWING CROP. 
See Devise, 1. 

GUARDIAN AND WARD. 

1. The Act of 1762, (Rev. Stat, ch. 54, sec. 1.) allowing a father to ap- 
point a testamentary guardian for his children, does not embrace 
grandchildren. Williaimon v. Jordan^ 46. 

S. Where the step-father becomes guardian to his step-child, he is not 
entitled to charge for board and other necessaries, furnished his 
ward antecedently to his appointment as guardian— the infant being 
incompetent to contract therefor. Barnes v. Ward^ 98. 

8. Hence, where such guardian procured a release from the husband of 
his ward, soon after his marriage, of all his liability to account for 
propetty of the infant converted by him, and the consideration 
thereof was the alleged indebtedness of the i^ard for board, &c., be- 
fore he became guardian, a Court of Equity will restrain him from 
availing himself of such release in a suit at law by the ward on his 
guardian bond — the same being without consideration. IHd, 
See Bequest, 1. 

BEIR. 

See Partition, 1. 

HUSBAND AND WIFK 
1. Where a husband executed a deed, intending thereby to secure cer- 
tain property to his wife and children by him — ^he having thereto- 
fore provided for his other children by a prior marriage ; and he af« 
terwards, and until his death, recognized sud deed as passmg the 
property, as he intended, though the same (being made directly to 
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the wife) WM insuffleiont for the purpose : — BM^ That these ctrjcum* 
stances constitute a meritorious consideration, by which a Court of 
Equity will hold the husband's representative a trustee for the 
widow. Gamer v. Garner^ 1. 
3. The husband, by marriage, acquires title to his wife's personal pro- 
peHy, not claimed adversely by any other person, whether he re- 
duces the same into his possesion or not; and her bei^ tenant ui 
common thereof with another, makes no difference. Coffey v. Kel- 
ly, 48. 

3. As where, aften marriage, certain slaves, the property of the wife, re* 

msined at the house of her mother, with whom the parties lived, as 
she did at the time of marriage, and were understood to belong to 
her and her brother — though the husband did not exercise any acts 
of ownership over them, nor take them away on removing to an- 
other residence, where, shortly afterwards, he died : — Held, That he 
acquired title thereto by virtue of his marital right. Ihid, 

4. Where there is opportunity for sexual intercourse between a man and 

his wife, it is presumed that it did take place unless the contrary be 
shown, provided there be issue ; and if the intercourse might have 
occurred at a time when by the course of nature, the husband 
might have been the father, the chUd is deemed his. Joktuon v. 
CJiapman, 218. 

5. The declarations of a husband to his wife are not competent to prove 

one of her children illegitimate. Jhid. 

6. The 16th section of the Act of 1836, ch. 122, is not affected by the 

18th section of the Act of 1836, ch. C5 ; nor does any presumption 
of the abandonment of any claim under it arise within ten years af- 
ter the suit might have been brought Ibid, 

7. Where marriage articles were never mentioned to the intended hus- 

band until the parties were on the floor to be married, and having 
been executed, were kept in the possession of the husband without 
being registered : — Ileld, That one who purchased from the wife the 
slaves conveyed in those articles, but kept his deed secret from the 
husband until after the wife's death, a period of more than fifteen 
years, had no equity against the husband to compel him to carry 
the articles into effect Taylor v. Eiekman^ 278. 

8. Some time before 1829, a deed was made conferring a life estate in 

land upon A. and his wife ; and about the same time A. conveyed 
this land in fee to B. ; the wife survived A., and died in 1849: — 
Held^ That the possession of B. did not become adverse to those 
having the remainder after the life estate, until after the death of A.*s 
wife. Todd and toife v. Zacharyy 286. 

9. Where a deed is made to husband and wife, they are seised ef the en« 

tirety as one person, and the survivor w^ill take the whole estate. 
Ihid. 
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INFANT. 

1. A child en tentre ia mere cannot take as donee by a common law con- 

veyance. Dupree v. Dupree. 164. 

2. Therefore, where A. executed a deed by which in consideration of 

natural love and affection, she gave to the ** sons of Robert and Ra-. 
chel Dupree, and to the next of their heirs lawfully begotten of their 
bodies " a share : — Held^ that a child of Robert and Rachel at that 
time en ventre ea mere took no interest in the slave. IMd. 
See GuARDiA2« A3n> "Ward, 2, 3 ; Hcsbakd xsn Wife, 6. 

INJUNCTION. 

1. Upon a motion to dissolve an injunction, staying the collection of a 

debt recovered by judgment at law, the injunction will be dissolved, 
althoiigh the answer does not respond to an allegation of a fact, not 
charged to be within the knowledge of the defendant. Capehart v. 
MhooTiy 80. 

2. The rule in injunctions of this class is, the injunction must be dis- 

solved, unless the equity of the bill is confessed by the answer, or 
unless the answer is unfair, evasive, and so defective as to be subject 
to exceptions. Ibid. 
8. It is otherwise as to injunctions of a special nature, as to stay waste — 
there the bill is read as an affidavit Ibid, 

4. On a motion to dissolve an injunction of a special nature, as to stay 

waste, and the like, where the injury would be irreparable, the bill 
will be read as an affidavit to contradict the answer. Lloyd v. 
Heath, 89. 

5. "Where every material allegation of a bill to stay waste is expressly 

and plainly denied in the answer, the injunction must be dissolved. 
Wright V. Grist, 203. 

6. The question of a defendant's right to bring an action of treepaet 

quare clatuum f regit against the plaintiff, is exclusively a legal one, 
and cannot be considered in discussing the propriety of dissolving 
an injunction. Ibid, 

7. Where an injunction had been obtained against a trustee, forbidding 

him to sell slaves which were part of the trust fund, upon the ground 
that the purposes of the trust had been fulfilled ; and upon the com- 
ing in of the answer the matter was left doubtful whether the alle- 
gation was true ; the injunction was continued to the hearing. Mc- 
Neely v. Steele, 240. 

JURISDICTION. 

1. The jurisdiction of a Court of Equity is limited to such matters, in 

the construction of wills, as are necessary for its present action, and 
in which it may enter a decree, or a direction in the nature of a de- 
cree. Tayloe v. Bond, 5. 

2. To give jurisdiction, there must be some existing rights to be actod 
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upon ; and the Gourjt will not adrise as to the future or contingent 
rights of legatees, nor as to the past or future conduct of executors. 

im. 

LEGACY. 

1. Where a testator^ hj his will, gave his wife all the personal property 

he acquired by the marriage with her, which should be a part of his 
estate at the time of his death, but after making his will, sold one of 
the slaves so acquired, and took bonds for the price : — Held, that this 
portion of the legacy was adeemed by the sale. Tayloe y. Bondy 5. 

2. Where a &ther gives to two of his sons land, to be valued and brought 

into hotchpot at the final division of his estate, but directs that the 
sum of $1,600, shall be deducted from the valuation, byway of satis- 
fying a debt which he owed them, at his death -.---Eeld, That the 
$1,600 drew interest until the time the sons were put in possession 
of the land. Ibid, ' 

8. Where a testator gives the residue of his personal estate to his \nfe and 
six of his children, and sets forth that four of the children have been 
advanced in certain specific amounts, and provides that the benefit 
of this clause shall not extend to such of the children as do not 
bring their advancements into account ; and in a subsequent clause, 
gives to his wife one-seventh part of the residue, in case all the chil- 
dren account for their advancements— one-sixth part, in case one re- 
fuses, and so on : — Ueldy That if all account, the wife^s share is to 
be ascertained, by adding the advancements to the value of the es- 
tate in hand, and dividing by seven, so as to give her the benefit 
thereo£ Ibid, 

4. Where a testator, by specific legacies and a residuary clause in his 

will, disposes of all his estate, and then gives a pecuniary legacy to 

^ his executors, ** in full of all services, and which I charge upon my 

estate generally :'' — Held, that this is a charge upon the reeiduum, 

Davenport v. Rassely 39. 

6. Under the description of " nearest blood kin,*^ a sister takes in pre&r- 
ence to nephews and nieces. Ibid. 

6. "I give unto my youngest child, W. H. W., the sum of $3,000, to be 

due and paid when he arrives to twentyone years of age, out of the 
proceeds of the sale of my lands" — in a will, creates a vested de- 
monstrative legacy, upon which no interest is due until the child ar^ 
rives at twenty-one. Croom v. Whitjield^ 143. 

7. A provision that a portion of the sum for which a slave shall be an- 

nually hired, shall be given to him is void ; and the portion so at- 
tempted to be given will fkW into the residue. Ibid. 

8. The tax imposed upon legacies by the Act of 1846, ch. 72, is to be paid 

by or charged to the legatees or distributees respectively. Hunter 
v» SmUd^ 141i 
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9. A tesUtor bequeathed to his debtor the bond which constituted the 

debt After the making of the will, he, for the conyenience of other 
creditors, caused the debtor to renew the bond, adding to the prin* 
cipal the interest that had accrued : — Meldj That the renewal was- 
no ademption of the legacy. Anthony t. Smithy 188. 

10. Where a testator bequeathed to each of several of his children, cer- 
tain amounts of iron, iron castings and other personal chattels, and 
then added a clause directing all his ** personal property not given 
away in his will specifically, shall be sold and the money equally 
divided " among his five daughters and a son, to make them equal 
with the other children : — It was hsld^ That the latter clause did not 
contain a general residuary legacy but a specific one, the effect of 
which was to make the bequests of the iron, iron castings and other 
personal chattels, general in the nature of specific instead of general 
simply ; and upon a deficiency of those articles on hand at the death 
of the testator, the legacies of them must abate among themselves 
pro rata, with a right to be paid out of the general assets of the es- 
tate, if any, but not out of the proceeds of the property left to be 
sold and divided among the five daughters and son. Graham v. 
Graham, 291. 

11. If a testator direct, that out of a certain property given to one of his 
daughters, she shall deduct what she may have received in money 
more than his other daughters, and it appear that thoy have receiv- 
ed unequal sums, she shall deduct only what she may have received 
more than the daughter who received the next largest sum. Ihid. 

12. Money legacies are general, and, in case of a deficiency of assets, 
must abate j>ro rata among themselv^ and with the residue of the 
legacies general in the nature of specific, which have not been paid 
in full out of the specific fund. Ihid, 

18. If at the death of the testator, one of his daughters be at school, the 
contract for her schooling is a debt to be paid out of the general as- 
sets of the estate; but when the contract terminates, the expenses 
of her education must be paid out of her share of the property. 
Ibid. 
See Died, 1 ; Will, 10. 

MARITAL RIGHTS. 

See Husband aito Wife, 8 ; Assioxmbnt, 1. 

MARRIAGE ARTICLES. 

See Husband and Witb, 7. 

MORTGAGE, 
1. Where A took an absolute deed, for a tract of land from B., and then 
executed an agreement in writing with G., reciting that " he had a 
deed for C.'s knd,'' for which he had paid the purchase money, and 

21 
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MORTGAGE (C&ntinwd.) 

therein bound himself to xnake C. a d^ed on her paying bade the 
said purchase money Mnthin two years ; and it appearing thus, as 
well as from other &ct8, that A. was to hold the land merely as a 
security for his debt : — ffeldy That C, upon her payment of the pur- 
chase money, was entitled in this Court to a reconreyance of the 
land from A., and to an account for the rents and profits — the time 
of payment not being of the essence of the contract Mason ▼. 
Heame, 88. 

2. The personal representative of a deceased mortgagor is not a neces- 
sary party to a bill filed for a foreclosure of a mortgage of land. 
Aterettv. Ward^ 192. 

8. Where a bill by its prayer submits to a sale of the land mortgaged, a 
sale is usually ordered, as most convenient for both parties. JJnd, 
See Practice akd Pleading, 2 ; Commissioner of ApFiDAvrrs, 2 ; 
Deed, 2. 

NEXT OF KIN. 

See Legact, 5 ; Partition, 1. 

PAROL CONTRACT. 

See Assignment, 4. 

PARTIES. 

Sec Trust and Trustee, 1 ; Mortgage, 2 ; Executors and Adminis- 
trators, 6, 7; Practice and Pleading, 12. 

PARTITION. 

1. The share of an infant of the proceeds of real estate, sold for partition 
under a decree of a Court of Equity, descends to the heir, upon the 
death of the persons entitled, unless after arrival at age, he elects to 
take it as personalty. But the annual interest of such share, to the 
time of his death, goes to the next of kin. Dudley v. Winfield^ 91. 

:!. A. owned two shares out of eleven in a tract of land, and B. claimed 
to own the rest They entered into a written contract to divide the 
land so held by them in common ; the partition was made, and pos- 
session was held by A. for several years without its being perfected 
by a deed. B. then filed a bill for a sale of the whole tract, alleging 
that a share in it belonged to certain in&nts. A. then filed a bill 
against B. for a specific performance of the contract for partition,' 
which B. resisted, upon the ground that he had &iled to procure all 
the titles he had expected to at the time of the first contract : — 

Held^ That to do justice to A., the Court would, in the case of the peti- 
tion for a sale, order the commissioners to make a partition between 
A. and B. and the infants, reserving a further consideration of the 
rights of the in&nts until the coming in of the report of the ccftn- 
missioners. Garland v. Jones^ 285. 
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PAYMENT. 

See OO-PABTNBSS. 



PRACTICE AND PLEADING. 

1. l£f by matter appearing on the fkce of the pleadings, the plaintiff 

either has no equity or his remedy therefor 18 barred by force of a 
public Statute, the objection is valid at the hearing — ^though not in- 
sisted on by plea or demurrer, nor relied on in the answer. Hobin- 
$on V. Letois, 58. 

2. As — where the time of performance specified in a mortgage of per- 

sonalty was the 16th day of August, 1848, a bill for redemption, fil- 
ed 17th day of August, 1850, was dismissed under the Act of 183n, 
(Rev. Stat. ch. 86, sec 19.) Ibid, 

8. The Court will take no notice of averments in an answer, which are 
neither responsive to any allegation in the bill, nor supported by 
proof. Dudley v. WirtJUld, 91. 

4. Upon a reference to the Master, the parties should be prepared to ex- 
hibit their accounts — not as scattered through many books, but 
brought together, each furnishing his own statement, and presenting 
the books as he may contend the entries do or ought to appear. 
The Court will not, therefore, require the Master, to whom partner- 
ship accounts are referred, to examine the books of the firm running 
through many years, though tendered to him by the parties for that 
purpose. Turner v. Jlvghes^ 116. 

6. It is not good cause of exception to the Master's report, that he ad- 

mitted as evidence summary statements of the accounts between the 
parties, as prepared from the books (including the Bank books) of 
the firm, by a person who made them up as the agent of the par- 
ties, and in their presence, at the time of the dissolution of the firm. 
The rules of practice in cases of reference, stated by Nash, C. J. Ibid. 
•6. Under the 47th section of the Rev. Stat ch. 31, no person can be al- 
lowed to sue informu pauperis^ in a merely representative characv 
ter. McKiel v. Cutler, 139. 

7. Where replication is taken to an answer, the defendant cannot use hi:} 

answer as evidence, but is put to his proofl * Woodall v. Prevail, 199. 

8. A bill to enforce the collection of a bond, must contain an allegation 

that there was a consideration, either good or valuable. Ibid, 

9. Where a bill was filed against the heirs of the grantor, alleging that 

by a mistake the deed conveyed only a life estate to the complain- 
ant, instead of a fee simple, and seeking to have that mistake cor- 
rected ; to which the defendants demun'cd : — 
IIM, Xhi|t the demurrer could not be sustained ; because the defend- 
ants should have put in a disclaimer of any right to the land so con- 
veyed. Williams v. Burnett^ 209. 

10. That the bill cannot be dismissed on the ground that the complain* 
ant has a legal title according to the statements of the bill, as he has 
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PRACTICE AND PLEADING (ConHnued,) 

a right to come into equity wherever there is an outstanding incum- 
brance, or a cloud resting on the title, to have the cloud removed. 
Ibul 

11. Jleld aho^ That where the bill alleged death of children, it was not 
incumbent on the complainant to allege further that they died with- 
out leaving children of their own, as there is no rule of law or equi- 
ty which presumes the birth of children. Ibid. 

12. The bill stated that the grantor at his death 'Meft many children, all 
of whom are dead but the defendanU A., B.,^^ &c., and prayed " that 
to the end therefore that the defendants " &c., and prayed process 
against ** the d/ffendants :*' — Held^ that these expressions obviated 
the objection that there were no parties defendant to the bill. Ibid. 
See Sale op Land, 2 ; Assignment, 3 , Mortgage, 8. 

PURCHASER. 

1 . A purchaser at sheriff^s sale, takes subject to the equities which the 

estate is liable to in the hands of (he debtor. Johruon v. Lee, 48. 

2. Where A. conveyed land to B. by deed of bargain and sale, which 

was never registered, and took B.'b note for the purchase money ; 
and B. afterwards becoming embarrassed, undertook to reconvey the 
land to A., by a writing on the back of the deed, but through igno- 
rance or mistake of the draftsman, the same was ineffectual to pass 
the legal title, and A. at the same time delivered back to him his 
note : — Held, that A. would be entitled to relief as against B. in this 
Court, on the ground of mistake, and, therefore, that his equity is 
paramount to one claiming as purchaser at sheriff^s sale, to satisfy 
executions against B. Ibid, 

REMAINDERMAN. 

See Bequest, 1, 2, 3. 

SALE OF LAND. 

1. In a case where a sale of land had been made by a Clerk and Master 

and confirmed by the Court, after the lapse of a year, no allegation 
of fraud being made, leave to open the biddings upon the ground of 
inadequacy of price vras refused. Ashhee v. Cowell, 158. 

2. Such objections can in no event be made by motion, but are required 

to be brought forward by a bill or petition. Ibid. 
8. The interest of a vendee of lands, where the contract rests in articles 
of conveyance, is not the subject of sale under execution, while the 
purchase money or any part of it remains unpaid. Jennings v. 
Mardiny 275. 

SHERIFFS SALK 

See Purchaser, 1. 
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SPECIFIC PERFORMANCE. 

1. A Court of Equity will not entertain a bill for specific performance, in 
' which the material terms of the contract sought to be enforced, are 

not distinctly set forth. Mallory t. Malhry^ 80. 

2. Hmce^ a bill brought by the widow against her husband^s deviseeB and 

representatires for specific performance of an ante-nuptial agreement 
to settle upon her *^ a plantation and permanent home forlife/^ must 
distinctly set forth what land, where situate, the number of acre^ 
Ac. lUd, 

8. In a bill for a specific performance of a contract for the purchase of 
land, the plaintiff relied upon the following memorandum from the 
books of the defendant's intesUte :— *• 1841, W. P. to H. C. 0. Dr. 
To 4 loads of Rock, one lot, at one yearns credit, $125 1'^^Eeld, 
that the memorandum was too vague and uncertain to take the con- 
tract out of the Statute of 1819. Plummer t. Ovm'i Adm^r., 254. 

4. A Court of Equity will not compel one who has contracted to pur- 
chase, to take a doubtful title: Therefore^ where th# plaintiff claim- 
ed as a child, under the following clause : — ** It is also my will and 
desire, that if any of my children should die without leaving any 
children or descendants at the time of their death, or without leav- 
ing such bom after their death, then it is my will that such property 
as is hereby given to such child or children be sold by my execu- 
tors, and equally divide^ between all my children :'* — Held^ that, as 
he had only a determinable fee, he could not enforce a specific per* 
fonnance. Motts v. Caldwell^ 280. 
See Partition, 2. 

TENANT FOR LIFE. 
Where personal property, slaves excepted, is given to one for life, with 
remainder over, the tenant for life is entitled to the use of the spe- 
cific property and to the increase. But where, by the residuary 
clause, a mixed fund is given to one for life, remainder over, it ia 
the duty of the executor to sell the whole, pay the life tenant the 
interest, and keep the principal money for the benefit of the remain- 
derman. Tayloe v. Bond^ 5. 

TITLE. 

See Srsciric PEftrosvAKCs, 4. 

TRUST AND TRUSTEE. 
1. The Court will not entertain a bill filed by a creditor for an account 
of a fund held by« trustee for the payment of debts, unless all the 
other creditors are made parties, either plaintiflk or defendants. 
Otherwise, the trustee might be subjected to as many suits as there 
are credit<M« — ^the account taken in' the suit of one, being no pro- 
tection in the suit of others. FUher r. Worthy 68. 
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TRUST AND TRUSTEE {Continued,) 

2. Where & tract of land wm given in trust for the sole and separate use 
of a married woman for life, remainder in trust for her childrto Hy- 
ing at her death, a Court of Equity will not decree a sale thereof^ 
with a view to a re-investment of the proceeds, -jpbn the ground 
that the land is valuable principally for its timber, and yields no 
present repts and profits. Tray v. Ttoy^ 85. 

a. In decreeing a sale, the Court will regard the interests of persons 
most to be affected by its action— particularly when those persons 
are infants. Ihid. 

4. One who purchases an absolute estate from a trustee, with" notice of 
the trust, is affected by the same equity which affected the trustee. . 
Maxwell v. Wallaee^ 261. 

6. The purchaser from an obligor in a bond to make title, buying with 
notice from the obligee's claim, will be considered a trustee for the 
latter. EutUdge v. Smith, 283* 

6. By PjEARSQN, J. Whether a purchaser from a trustee with a pow^ to 
sell, must see to the application of the purchase money, Queret 
Ibid. 

WASTE. 

See iNJCKcnoN, 4, 5, 6. 

WIDOW. 

1. A widow who dissents from her husband's will, is entitled, under the 
Act of 1886, to the same share of her husband's personal estate, as 
in case of his intestacy. Hunter v. JBvsted^ 97. 

2.- Therefore, where the testator, by his will, gave to his wife certain 
slaves and other personal estate, and the executors hired out all tho 
slaves, and the proceeds of 'those bequeathed to the widow were less 
in proportion than those of others, and one of the slaves bequeath- 
ed to her died : — Held, in a bill brought by the representatives of 
the widow, (who dissented,) that she was entitled to an account of 
the estate, as of the time of settlement^ and not of the death of tea- 
totor. Ibid, 

WILL. 

1. Where general words of description are used in a will, they refer to 

the time of the testator's death ; but where particular words are 
used, identifying the person or thing, they refer to the time of wri- 
ting the will. Tayhe v. B(md, 5. 

2. However the general rule may be, both here and in England, as to 

whether a will and codicil, when admitted to probate as one instru- 
ment, must be so construed, yet this Court will not, in determining 
the particular case before it, overlook the fact that the testattfr calls 
tl^e second paper a codicil, and that the bill and answer so designate 
it. Oruru v. Lane, 102. 
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WILL {Cmtintied.) 
8. Where a testator by his will directed his slaret), eonsisting of a mother 
and her children of various ages, to be removed in as short a time 
as practicable, and with tho intent to a permanent settlement in 
some State or country where emancipation was unrestricted, and 
there fo be entirely emancipated, and' also made provision for their 
subsistence and education ; and eight years thereafter, made a codi* 
cil and re-published his will, and gave to trustees a house and lot in 
Newbem and certain personal property, including household furni- 
ture, and a cow and calf, upon trust that they should permit the 
mother to me^ wxupy and enjoy the same during her life, and at her 
death, to surrender up the estate to the other slaves: — Held^ first, 
that this provision indicated a change of mind of the testator, and 
his intention that the mother should reside on the lot — so as to re- 
voke the provision of the will for her removal ; and secondly, that 
as the testator had thus evinced a disposition to evade the law as to 
the mother, it o^ight to appear by the codicil, that he wished the 
iate of the chOdren to bo different from hers, or it must be presum- 
ed he intended that they also should remain. Hid, 

4. In construing wills, the Court will confine its opinion to things to 

which it can give effect by a decree, and will not speculate upon 
questions in which the parties may never be interested. Marrow v. 
Marrofo, 148. 

5. In a will, the. words " I give to my wife all the property I got with 

her,** will pass all the property received by the testator in conse- 
quence of his marriage, whether at the very time of the marriage, 
or afterwards. Jesmp v. Jesmp, 179. 

6. tn a will, the words ** among my five daughters, A., dbc., and if either 

of them die without an heir, her part to be equally divided amongst 
her other sisters,*' refer to a death previously to the death of the 
testator. Milliard v. JTeamey, 221. 

7. By Pearson, J., arguendo. In expressions like the above, the word 

heir means»child or issue ; the quality of surviving is annexed to the 
original and not to the accrued shares : and only the share of her 
who dies first survives. Ibid, 

8. Where the intention of a testator is clear, the motive makes no differ- 

ence; but where the intention is doubtful, and is the question in the 
case, the motive has an important bearing. Ibid. 
9* In doiibtful cases, an interest, whether vested or contingent, ought, if 
possible, to be construed as absolute or indefeasible in the first in- 
stance, rather than defeasible. But if it cannot be construed to be 
an absolute interest in the first instance, at all events such a construc- 
tion ought to be put upon the conditional expressions which render 
it defeasible, as to confine their operation to as early a period as may 
be, so that it may become an absolute interest as soon as it can fidr- 
ly be considered to be so. Ibid, 
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WILL (Continued,) 
10. Wherever no intermediate period can be adopted, so as to avoid an 
issue between the time of the testator^s death and that of the lega- 
tees, as the period when the legacies are to become vested, the 
weight of authority is in &vor of the former. Ibid, 222. 
See Bbqubst, 5, 6. 
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